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What is this paper about?

1 From the perspective of the mediator at a family provision mediation, this paper
addresses two issues:

1.1 What role should the mediator expect counsel to play?

1.2 What role should the mediator be expected to play?

What role should the mediator expect counsel to play?

2 In a Court, arbitration or tribunal hearing, the lawyer's role is strictly defined by
the process that is employed to hear evidence and legal argument, and also by
rules of professional ethics and decorum.  It is true that there are choices to be
made by an advocate, for example, between florid advocacy and dry, measured
advocacy and between aggressive cross-examination and calm, patient cross
examination.  The choices are, however, quite limited.

3 Most lawyers who have represented a client at mediation realise that they should
not conduct themselves at mediation as if they were in Court.  They realise that
the traditional adversarial approach - presenting the strongest partisan
arguments and aggressively attacking the other side’s case and witnesses - 
may not be effective and, in fact, may be counter-productive.

4 Most lawyers thus realise that mediation calls for a different form of advocacy. 
They do not, however, realise that, when representing a client at mediation,
there are many roles they can play.  Even if they realised this, they would not be
able to chose which role was appropriate for a particular mediation.
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5 The result is that most counsel probably play the same role at every mediation. 
Counsel who naturally are conciliatory are always conciliatory, even when that
may not be appropriate.  Counsel who naturally are aggressive are always
aggressive, even when aggression may not be appropriate.

6 Experienced mediators expect counsel to do better than this.  They expect that,
for each mediation, counsel will make a conscious choice about the role that
they will play.

7 There are three major variables that affect a lawyer’s role at mediation.  The
roles that lawyers can perform at mediation can be analysed by considering
these variables:

7.1 Is the lawyer present at the mediation and, if so, how actively is the
lawyer involved?

7.2 Is the lawyer's behaviour towards the other party, its lawyers and the
mediator aggressive or conciliatory?

7.3 Are approaches to resolving the dispute advocated by the lawyer based
on the parties' legal entitlements or on their interests?

8 For each variable, there is a spectrum of behaviour that ranges from one
extreme to the other.  For example, counsel can be present for the entire
mediation, absent for the entire mediation, or present only to make their client’s
opening statement.

9 The role played by counsel at a particular mediation will be a function of these
three variables.  For example, counsel may be present throughout the mediation,
conciliatory in behaviour, and approach resolving the dispute by reference to the
parties’ legal entitlements.  There is an infinite number of possible roles.1

10 Are there characteristics of family provision mediations that are relevant to your
choice of role for a particular mediation?  Some relevant characteristics of a
typical family provision mediation are:

10.1 Parties often approach the dispute conditioned by many years of family
discord.

10.2 The dispute can be inter-generational (“Mum never was fair to me”) or
intra-generational (“Sis always wants more than her fair share” or “Bro
can’t lie straight in bed”) or both.

1 For more detail, see “Representing Clients at Mediation: Choosing the
Most Effective Role”, NSW Bar Association CPD seminar on 8 October
2013 presented by Robert Angyal SC, Peter Callaghan SC and Deborah
Robinson
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10.3 Parties often have a burning need to express their feelings.

10.4 There may be legal issues that are dispositive of the dispute (e.g., there
either is notional estate to satisfy the applicant’s claim or there is not). 
More typically, the likely result of a final hearing will fall within a range that
experienced counsel and mediators can predict with some accuracy.

10.5 Because the final hearing in most cases will turn on factual issues, there
is no substitute for adequate preparation on issues such as the financial
resources of the applicant, the needs of the applicant and the costs of
meeting those needs.  In the absence of proper preparation, the “S
Principle” will apply: Sweeping statements solicit studied scepticism.

11 Experienced mediators realise that these characteristics of family provision
mediations suggest that it would be helpful for counsel to:

11.1 Assist their clients, if possible, to get things off their chest that otherwise
may pose an insuperable obstacle to reaching agreement.

11.2 Acknowledge to the opposing client that they, too, approach the dispute
with deep-seated feelings.

11.3 Acknowledge to the opposing client that - unless the dispute is one where
a legal issue will be dispositive - the parties are negotiating within a
range.

11.4 Seek consensus on parties’ needs in order to facilitate agreement on
where within the range the matter should settle.

12 These matters indicate that counsel may be most effective if they are:

12.1 Present throughout the mediation.

12.2 Conciliatory rather than aggressive.

12.3 Aware that the most important audience for what they say is the opposing
client - whom they can address directly.

12.4 Focussed on parties’ needs and fact-based rather than making frequent
reference to authorities.

13 There are exceptions to every rule. You may find that, although you want to
adopt such a role, your opponent is relentlessly aggressive in manner and
unreasonable in their positions.  In this case, you may need to take your
opponent through the authorities that establish the range of likely outcomes at
hearing.
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What role should the mediator be expected to play?

14 The variables affecting the mediator’s role include:

14.1 Is the mediator energetic or passive (“This mediation stuff is pretty boring
and I’m only doing it because the wife doesn’t want me rattling around the
house now that I’m retired”)?

14.2 Is the mediator merely a transmitter of offers and counter-offers, or does
the mediator actively promote the expression of underlying emotions;
identify areas of agreement; and stimulate brainstorming to identify
possible ways to resolve remaining disagreements?

14.3 Is the mediator optimistic or pessimistic?  Both are infectious.

14.4 Is the mediator facilitative or evaluative?

15 At the preliminary conference, the mediator should tell you whether the role he
or she intends adopt at the mediation will be facilitative or evaluative (i.e., the
mediator will express views on the parties’ prospects either in joint or private
sessions).  If the mediator does not address this matter at the preliminary
conference, you should inquire about it yourself.  If this is done, there should be
no surprises at the mediation.

16 To some extent, counsel and their clients shape the mediator’s role.  For
example, if you do not allow the mediator into your breakout room except to give
him or her an offer to convey to the other party, then:

16.1 The mediator loses the opportunity to reality-test your client’s position.

16.2 The mediator may well not believe you when you tell him or her that the
current offer represents your client’s “bottom line” (plaintiff) or “top dollar”
(defendant).

16.3 You reduce the mediator’s role to that of well-paid messenger.

16.4 The mediation almost inevitably will proceed by parties taking
unreasonable positions and then haggling incrementally towards each
other.

17 The characteristics of family provision mediations outlined above suggest that
the most effective role for the mediator will involve:

17.1 Gracious acknowledgment of the strong feelings the parties bring to the
mediation table, based perhaps on years of family discord.

17.2 Identification of strong underlying emotions that need to be expressed
and encouragement to the parties to express them.
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17.3 Requiring respectful behaviour by all parties and their lawyers.

17.4 Identifying areas of agreement and defining areas of disagreement.

17.5 Focussing on ways of meeting the applicant’s needs that satisfy the
parties’ interests.

17.6 Stimulating brainstorming and thinking “outside the square”.

17.7 In private session, reality-checking parties’ positions.

17.8 Being creative about bridging the last gap between the parties.

17.9 Exuding optimism that there will be an eventual resolution by agreement.

17.10 If necessary, expressing in private sessions a tentative view on the likely
outcome of the matter were it to proceed to final hearing.
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