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DEROGATION FROM THE GRANT: CONTINUING LIFE FOR AN OLD
DOCTRINE

A lessor is not permitted to derogate from its grant. Derogation from the grant occurs if a lessor
interferes substantially with premises that it leased, so as to render them materially less fit for the
purposes for which they were leased.

The prohibition of derogation is an application of the general principle that a person may not
derogate from a thing sold to another by that person. In Trego v Hunt [1896] AC 7 at 25,
Lord Macnaghten said:

A man may not derogate from his own grant; the vendor is not at liberty to destroy or depreciate the
thing which he has sold; there is an implied covenant, on the sale of goodwill, that the vendor does not
solicit the custom which he has parted with: it would be a fraud on the contract to do so. These, as it
seems to me, are only different turns and glimpses of a proposition which I take to be elementary. It is
not right to profess and to purport to sell that which you do not mean the purchaser to have; it is not an
honest thing to pocket the price and then to recapture the subject of sale, to decoy it away or call it back
before the purchaser has had time to attach it to himself and make it his very own.

As a result, a lease generally contains an implied term that both parties must abstain from any act
that would deprive the lease of its efficacy.

NORDEN V BLUPORT ENTERPRISES

Nordern v Blueport Enterprises Ltd [1996] 3 NZLR 450 concerned a brothel upstairs, and is the case
about derogation from the grant that almost everyone remembers. It is memorable because its facts are
so titillating and so extreme. The third floor of a building was leased to a computer personnel agency
called Panda, to be used solely as offices. Subsequently, the lessor leased the fourth floor to a brothel.

Panda, on the floor below, complained about the noise of showers, whips, occasional moaning and
funny smells which could have been incense or oils emanating from the brothel. The third and fourth
floors shared a foyer. A stream of unsavoury persons used the common foyer, some going into Panda
looking for a brothel and some propositioning its staff. Visitors to the brothel used the common foyer
as a urinal and a place to vomit. The morale of Panda’s staff suffered and it had concerns about
security and the effect on its customers.

Panda’s complaints were rejected by the lessor as being totally without foundation. Eventually
Panda vacated the premises, returned the keys, leased more expensive premises and refused to pay any
further rent. The lessor sued it for unpaid rent and outgoings. Panda’s defence was that the lessor had
derogated from its grant, entitling Panda to cancel the lease.

The trial judge found that the situation in which Panda had been placed was intolerable; that it
was totally impossible for it to operate from its premises; that the interference with its business went
beyond interference with convenience, amenity or privacy and was of such a serious nature as to
frustrate the use of the third floor as business premises; and that it was not possible for a respectable
commercial tenant to operate a business on the third floor.

On appeal, the New Zealand High Court held:
• If land is leased for a particular purpose, the lessor comes under an obligation not to use land

retained by it so as to render the leased land unfit, or materially less fit, for that purpose.
• The presence of that obligation does not depend on any specific covenant in the lease and is not

ousted by the presence of a covenant for quiet enjoyment.
• The lease disclaimed any warranty that the premises were suitable for the lessee’s purposes. This

provision was not to be construed to permit derogation from the grant.
• A lessee who wished to restrict a lessor’s ability to use or lease the remaining premises owned by

the lessor would normally have to seek an express provision in the lease to this effect. The normal
rule is displaced when the use of the remaining premises amounts to derogation from the grant.
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• The lessee might have a remedy against the brothel owner in nuisance or by instigating a criminal
prosecution. This did not detract from the fact that the lessor itself had derogated from its grant to
the lessee.

• For derogation from the grant to occur, it is not necessary that the lessor physically interfere with
the lessee’s use of the premises. Inconsistent user by the lessor will amount to derogation if it
substantially interferes with the use for which the premises were leased.

The extreme facts of Nordern have tended to distract readers from the fact that it applied a quite
broad test to determine whether there had been derogation from the grant.

Several decisions have relied on Nordern to suggest that derogation exists only in extreme cases,
particularly for retail leases: Wilcox v Richardson (1997) 43 NSWLR 4 at 18 (Handley JA); Carpet
Fashion Pty Ltd v Forma Holdings [2004] NSWCA 150 at [3] (Santow JA), [15] (Stein AJA); Project
Blue Moon Pty Ltd v Fairway Trading Pty Ltd [2000] FCA 127 at [10].

SPECIALIST DIAGNOSTIC SERVICES V HEALTHSCOPE

In Specialist Diagnostic Services Pty Ltd v Healthscope Ltd [2012] VSCA 175; (2012) 305 ALR 569,
the Victorian Court of Appeal considered derogation from the grant in detail and found it proven.1 The
Court of Appeal approved and applied Nordern.

Premises in a hospital were leased to Symbion for use as pathology laboratories. The lessor
promised not to carry on, in the hospital, a business similar to that of Symbion or to lease part of the
hospital for use as pathology laboratories to anyone but Symbion. The hospital was sold and a
subsidiary of the new owner established its own pathology business in consulting rooms adjacent to
the hospital. Symbion sued for, among other things, derogation from the grant.

The court gave detailed consideration to the doctrine. In a unanimous judgment, it discussed two
lines of authority. The first concerned whether competition by the lessor could alone constitute
derogation. The court applied the “general rule” that “the grant of a lease of land for a particular
purpose will not prevent a landlord from establishing or permitting a competing use in adjacent
premises retained by it” (at [112]). In other words, by itself competition by the lessor with the lessee
does not constitute derogation from the grant.

The court said that it may be different if a shop is leased for a particular use within a
self-contained shopping centre, in which case it may be that, with respect to competition within the
centre, “the parties contemplate that the landlord will be subject to obligations which have not been
expressly bargained for” (at [114]). But it is less likely that a lessee given exclusive rights to a use
within a lessor’s premises will be protected against competing activities by the lessor outside the
premises (at [115]). Symbion failed to establish derogation on the basis of competition by the lessor,
because the lessor’s competing pathology business was in consulting rooms adjacent to the hospital,
not in the hospital itself (at [122]). Reading the lease narrowly, the Court of Appeal said (at
[123]-[124]):

It did not disturb the benefit the tenant was entitled to under the lease, namely exclusive occupation of
the premises within the landlord’s building as defined by the lease for the purpose of provision of
pathology services.

The tenant was still able to conduct its business on the terms contemplated in the lease. The fact that it
was the landlord, rather than a third party, that commenced a competing business in adjoining premises
did not derogate from the interest granted to the tenant under the lease. At the time of the lease the
tenant was faced with the possibility that a competitor might take over the consulting rooms. As the trial
judge held, mere competition without more cannot establish derogation from the grant [emphasis added;
footnote omitted].

However, Symbion succeeded in establishing derogation from the grant under a second line of
authority, which concerned physical alteration of the premises. An example relied on by the court was
Platt v London Underground Ltd [2001] All ER (D) 257, where a kiosk was let inside the exit of an

1 Application for special leave to appeal refused: Healthscope Ltd v Specialist Diagnostic Services Pty Ltd [2013] HCATrans 50
(15 March 2013).
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underground station. For a large proportion of the time that the kiosk was open, the defendant did not
permit passengers leaving the station to use that exit and, as a result, the kiosk did not trade
successfully. Neuberger J found that the parties had contemplated that the exit would remain open
during the principal hours the station was open. Closure of the exit therefore constituted derogation
from the grant.

In Specialist Diagnostic Services, a tubular vacuum delivery system had been installed between
the hospital and the adjacent premises in which the competing pathology business was conducted. This
permitted pathology samples to be delivered directly from the hospital to the competing laboratory
next door. This put the competing laboratory in the same or a better position than if it had occupied
premises in the hospital itself. A request by Symbion for a similar tube system was rejected by the
lessor because this would have damaged the business of the competing laboratory (at [84]). The Court
of Appeal found that this constituted derogation from the grant (at [135]-[136]):

The installation of the tubular vacuum delivery system materially altered the circumstances within
which the parties had contemplated the tenant would utilise the premises. It constituted a substantial
interference with the tenant’s enjoyment of the benefits granted to it under the lease. It rendered the
premises materially less fit for the purpose of enjoyment in accordance with the provisions of [the
lease].

… What the lease gave Symbion was the substantial advantage of exclusive occupation for the purpose
of operating a pathology laboratory within the hospital. The tubular vacuum delivery service destroyed
this advantage.

Applying Nordern and other authorities, the Court of Appeal held that in order to establish
derogation from the grant, the lessee did not have to prove that its business had been rendered
uneconomic (at [139]):

It was sufficient if the interference with the use for which the premises were let was substantial and
rendered the premises materially less fit for the particular purpose for which they were let [footnote
omitted].

COMMENT

Specialist Diagnostic Services shows that:
• The doctrine of derogation from the grant has continuing application.
• Competition with the lessee by the lessor (or by other lessees) from premises retained by the

lessor does not alone constitute derogation from the grant.
• The result may be different within a self-contained shopping centre. However, in the writer’s

experience, shopping centre owners often insist on an express statement in the lease that the
lessee is not guaranteed exclusive rights to the use for which the lease is granted.

• Physical alteration of the premises retained by the lessor that interferes with the use for which the
lease was granted may constitute derogation.

• The lessee does not have to establish that the derogation rendered its business uneconomic. It is
sufficient if the interference was substantial and rendered the leased premises materially less fit for
their permitted use.

In the case of retail leases, it should be noted that retail lease legislation provides a statutory form
of protection against derogation. For example, s 34 of the Retail Leases Act 1994 (NSW) imports into
every retail shop lease a lessee’s right to payment by the lessor of reasonable compensation for loss or
damage caused by substantial inhibition of access to the shop or of the flow of customers to the shop,
or caused by any unreasonable action that causes significant disruption of, or has a significant adverse
effect on, trading in the shop. Similar provisions exist in retail leases legislation in other jurisdictions.

The New South Wales statute apparently does not protect the lessee against competition by the
lessor. For example, in Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059,
Barrett J considered a lessee who operated children’s play facilities in three shopping centres. The
lessor proposed to build free play facilities in the common areas of the centres. Barrett J did not think
that a claim under s 34, although available, would be strong (at [5]). His Honour said, however, that a
claim of derogation from the grant could be based on “non-physical acts of a landlord – acts of

Conveyancing and property

(2014) 88 ALJ 691 693



economic significance” and granted interlocutory relief (at [8]). Derogation from the grant thus may
be available to a lessee where statutory protection is not.

Robert Angyal SC

ASSURANCE FUND CONFIRMED AS THE FUND OF LAST RESORT

INTRODUCTION

The twin principles underpinning the Torrens system are first, that Torrens title is title by registration
and secondly, that it is title protected by State guarantee.2 Adherence to these two principles allows the
doctrine of indefeasibility to operate efficiently and justly. In New South Wales, the State guarantee
enshrined in the relevant legislation – s 129 of the Real Property Act 1900 (NSW) – mandates that
occasionally the Assurance Fund will have to compensate a person who has been deprived of an
interest in land as a consequence of fraud in circumstances where the fraudster is a person of straw
and/or where dishonest solicitors or other agents are involved and no insurer stands behind them (see
ss 129(1)(e), 129(2)(b)).

In times where the Registrar-General’s coffers are awash with revenue from feverish land sale
dealings and the State’s with stamp duty, it is difficult to understand the Registrar-General’s
unwillingness to accept the Assurance Fund’s traditional position as the fund of last resort. However,
over the last 20 years the Registrar-General has sought to shift the burden of compensation, even in
cases of fraud (as opposed to negligence), to insurers by a series of legislative amendments and the
assertion that the Registrar-General’s right of subrogation is an independent or “hybrid” statutory
right. That right of subrogation is found in s 133(2), which provides that if proceedings are
commenced in relation to a claimant’s compensable loss, the Registrar-General is subrogated to the
claimant in respect of the claimant’s rights and remedies against any person in relation to that loss.

In Registrar-General v Gill (unreported, Court of Appeal, NSW, No CA40059 of 1992, 16 August
1994),3 a fraudulent solicitor forged and registered a mortgage. The Solicitors Fidelity Fund paid out
the mortgagee. The issue was whether, following payment, the Law Society was subrogated to the
claimant’s claim against the Registrar-General within the meaning of the subrogation provisions of the
Legal Practitioners Act 1898 (NSW). Under those provisions, the Law Society was subrogated to the
extent of the payment to all the rights and remedies of the claimant against the solicitor. The
Registrar-General sought to argue that the claimant’s receipt of the payment from the Fidelity Fund
meant that she had not suffered any loss which was recoverable from the Assurance Fund within the
meaning of s 129 of the Real Property Act. The Court of Appeal rejected the Registrar-General’s
argument. That decision was followed by a series of amendments to that Act, specifically s 133(1), and
culminating in the current Pt 14.

Recently, in Registrar-General (NSW) v LawCover Insurance Pty Ltd [2014] NSWCA 241, the
New South Wales Court of Appeal had the opportunity to examine the provisions of Pt 14 and their
proper operation, and also the nature of the Registrar-General’s right of subrogation.

BACKGROUND FACTS

Ms Pedulla was the registered proprietor of a property in suburban Sydney. While Ms Pedulla was
living overseas, a solicitor, Mr Yee, purporting to act as her solicitor, assisted her brother, Mr Panetta
and his partner, Ms Lam, to become registered joint owners of the property, which they encumbered
and then sold in April 2011 before they left the jurisdiction. Mr Yee was insured by LawCover under
a contract of insurance issued for the period 1 July 2011 to 30 June 2012. The contract contained an
exclusion of any claim arising from “any dishonest or fraudulent act or omission”.

On 1 July 2011, Ms Pedulla commenced proceedings against Mr Panetta, Ms Lam and the
Registrar-General for compensation under s 129(1)(e) of the Real Property Act. The Registrar-General

2 See, eg, New South Wales Law Reform Commission, Torrens Title: Compensation for Loss, Report 76.

3 See http://caselawsearch.lawlink.nsw.gov.au/ccaarchivejudgments/1994/1994_261.pdf for Registrar-General v Gill [1994]
NSWCA 261.
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then joined Mr Yee by way of cross-claim, seeking to establish that Mr Yee had been negligent – not
fraudulent – so that he was covered by LawCover. The Registrar-General brought the cross-claim in
his own name, not stating that judgment was sought in favour of Ms Pedulla.

The Registrar-General sought declarations to the effect that Ms Pedulla’s loss was compensable
by LawCover, the Registrar-General being subrogated to Ms Pedulla’s cause of action in negligence
against Mr Yee by virtue of s 133(2); alternatively, that she was not entitled to compensation from the
Assurance Fund by virtue of s 129(2)(b). Ms Pedulla then joined Mr Yee as a defendant. LawCover
was not a party to these proceedings, although it did fund Mr Yee’s defence.

PEDULLA V PANETTA

In Pedulla v Panetta [2011] NSWSC 1386, Pembroke J found that Mr Yee had been both dishonest
and negligent. He ordered Mr Panetta and Ms Lam to account to Ms Pedulla for the moneys received
from the sale of the property and to pay compensation of $3.8 million (plus certain consequential
losses). Pembroke J also found that the Registrar-General was liable to pay compensation from the
Assurance Fund for essentially the same amount of $3.8 million (at [44], [46], [68]). He held that
Mr Yee’s negligence was a necessary condition of the occurrence of Ms Pedulla’s loss (at [54]-[58]).
He apportioned responsibility between Mr Panetta, Ms Lam and Mr Yee as concurrent wrongdoers,
Mr Yee’s liability being limited to 30% of the plaintiff’s loss.

Pembroke J entered two separate judgments against Mr Yee: one in favour of Ms Pedulla equal to
30% of her claim; and the other in favour of the Registrar-General for 30% of the amount of the
compensable loss recoverable from the fund, being the market value of the land plus costs (s 129A).
(He then subjected the total amounts of those judgments to the limitation on liability imposed by the
Professional Standards Act 1994 (NSW).) In coming to his decision, Pembroke J accepted that the
Registrar-General’s right of subrogation under s 133(2) and (4) was an independent statutory right
whereby the Registrar-General acquired an independent cause of action against Mr Yee which the
Registrar could enforce in his own name.

In Registrar-General (NSW) v LawCover Insurance Pty Ltd [2014] NSWCA 241, the Court of
Appeal ultimately unanimously disagreed that this was “the effect or consequence” of the relevant
provisions, and concluded that separate judgments should not have been entered. Meagher JA stated
(at [33]):

There was only one cause of action in negligence against Mr Yee and that was the action of Ms Pedulla.
The fact that the Registrar-General was subrogated to that right of action did not enable it to bring an
independent action against Mr Yee or obtain judgment against him in its own name. Judgment should
have been entered in Ms Pedulla’s favour for the full amount of her loss, including any “compensable
loss”, recoverable by way of damages from Mr Yee.

REARGUARD ACTION: REGISTRAR-GENERAL V LAWCOVER

When, as a consequence of Pembroke J’s findings, LawCover denied cover to Mr Yee, the
Registrar-General did not appeal from the orders made by Pembroke J. Instead, it brought
interlocutory proceedings seeking leave to enforce a charge against LawCover under s 6(1) of the Law
Reform (Miscellaneous Provisions) Act 1946 (NSW), which provides:

If any person … has … entered into a contract of insurance by which the person is indemnified against
liability to pay any damages or compensation, the amount of the person’s liability shall on the
happening of the event giving rise to the claim for damages or compensation, and notwithstanding that
the amount of such liability may not then have been determined, be a charge on all insurance monies
that are or may become payable in respect of that liability.

These proceedings were Registrar-General (NSW) v LawCover [2013] NSWSC 1471 (Harri-
son J). The Registrar-General argued that the event that gave rise to the claim was the institution of
proceedings by Ms Pedulla on 1 July 2011. LawCover argued that the event was Mr Yee’s earlier
negligent conduct, which was not during the relevant period of insurance. The Registrar-General’s
argument is recorded in Harrison J’s judgment as follows (at [21]-[22]):

Ms Pedulla’s claim against Mr Yee was a claim in negligence. However, the event which founded her
claim against Mr Yee did not also give rise to the claim brought against him by the Registrar-General.
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What is described as the “trigger point” is said to be the later event subsisting in Ms Pedulla’s claim on
1 July 2011 against the Registrar-General based on the fraudulent acts of Mr Panetta and Ms Lam. The
Registrar-General maintains that he is not bringing an action on behalf of Ms Pedulla founded on
Mr Yee’s negligence. The Registrar-General is said to be bringing his own statutory cause of action to
recover the amount of “compensable loss” as defined in s 128 of the Real Property Act paid out of the
Assurance Fund in response to Ms Pedulla’s claim against the Registrar-General.

… The Registrar-General maintained that his claim relied upon an anterior claim made against the
Registrar-General by Ms Pedulla. It was necessary for her to enliven her statutory cause of action before
the Registrar-General’s cause of action under s 133(2) of the Real Property Act arose. That event
occurred on 1 July 2011 when she commenced her proceedings.

Harrison J rejected the Registrar-General’s argument, concluding (at [32]):

The Real Property Act does not alter the general law principles that the rights and remedies acquired by
or granted to the Registrar-General pursuant to s 133 are Ms Pedulla’s rights to which the
Registrar-General is subrogated. They are not the Registrar-General’s rights. It is accordingly inaccurate
and misleading to refer to the Registrar-General’s “right” to sue Mr Yee or the Registrar-General’s
“cause of action” against him accruing at any particular time.

His Honour continued (at [40]):

Howsoever one may characterise the right to recover Ms Pedulla’s losses from Mr Yee to which the
Registrar-General became subrogated upon payment of compensation from the Assurance Fund to her,
the loss in question was caused by Mr Yee’s negligence. Ms Pedulla’s cause of action against Mr Yee
was consummated at the first point that she suffered loss as a result. That was the happening of the
event giving rise to her claim for damages to which the Registrar-General has become subrogated. The
fact that the Registrar-General may not, as in this case, have been called upon to pay compensation until
a later time does not alter the fact the relevant event for the purposes of s 6(1) was the point when
Mr Yee’s acts or omissions caused loss. That point was no later than April or May 2011. It follows that
no charge was created upon any insurance moneys “that are or may become payable” pursuant to the
LawCover policy indemnifying Mr Yee for the policy year commencing 1 July 2011. That fact is not
altered by any characterisation of the Registrar-General’s right of subrogation as a statutory right or a
hybrid claim involving a statutory cause of action.

Further, Harrison J considered the Registrar-General’s application not fairly arguable on the basis
that (at [54]):

[T]here is an inescapable inconsistency between the proposition that the Registrar-General has a right
under s 133(2) of the Real Property Act to recover from Mr Yee the “compensable loss” sustained by
Ms Pedulla on the one hand, and the fact that Mr Yee’s corresponding liability to the Registrar-General
is the subject of indemnity under his professional indemnity policy on the other hand.

Harrison J went on to explain that the definition of “compensable loss” in s 133 excludes from the
scope of such losses, loss for which indemnity is available under a professional indemnity policy
(s 129(2)). This was the basis on which the Registrar-General sought to resist Ms Pedulla’s claim
before Pembroke J. That defence failed. His Honour continued (at [56]):

The Registrar-General wishes now to re-litigate the question of the availability of cover with a view to
enforcing a charge pursuant to s 6(1). If the Registrar-General succeeds in establishing that such cover
is available it will simultaneously establish that Ms Pedulla’s loss was not a loss in relation to which
compensation was payable: s 129(2). The original court proceedings were not therefore commenced in
relation to Ms Pedulla’s compensable loss, with the result that there can be no subrogation in
accordance with s 133(2) and no charge capable of enforcement at the suit of the Registrar-General. In
short, if the policy responds, the loss is not a compensable loss.

THE APPEAL: REGISTRAR-GENERAL V LAWCOVER

Despite the seemingly inescapable logic of Harrison J’s judgment, the Registrar-General appealed
from Harrison J’s interlocutory decision: Registrar-General (NSW) v LawCover Insurance Pty Ltd
[2014] NSWCA 241 (Bathurst CJ, Basten and Meagher JJA). The Court of Appeal unanimously
dismissed the appeal.

Meagher JA’s judgment (in which Bathurst CJ concurred and with which Basten JA in a short
separate judgment agreed) contains a careful analysis of the relevant legislative history and an
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unequivocal characterisation of the Registrar-General’s right of subrogation as consistent with a right
of subrogation at general law (at [40]-[58]). That right is not an independent statutory right under
s 133(2) to pursue the Registrar-General’s own cause of action for a claimant’s compensable loss. His
Honour explained (at [56]-[57]):

The rights and remedies which the Registrar-General is entitled to enforce by subrogation include
Ms Pedulla’s cause of action against Mr Yee which is subject to all the defences available to him. The
loss or damage which may be recovered by the enforcement of that right is the loss or damage suffered
by Ms Pedulla. The right of subrogation is “in relation to” the claimant’s “compensable loss” (s 133(2)).
It passes to the Registrar-General the benefit of the exercise of the claimant’s rights against third parties
that are available to diminish that loss and the right to have them exercised for that purpose. If their
exercise results in the claimant receiving or recovering amounts on account of the compensable loss
(including in that calculation the amount received from the Fund) which exceed the amount of that loss,
the Registrar-General is entitled, as against the claimant, to retain or recover (under s 133A) the excess
up to the amount received from the Fund.

Except in circumstances where the Registrar-General enforces those rights in the compensation
proceedings brought by the claimant, it must do so in separate proceedings brought in the claimant’s
name or in which the claimant is joined as a party. The two propositions upon which the
Registrar-General’s arguments proceed – that it acquired an independent cause of action against Mr Yee
in its own right and that its subrogated action is to recover the amount for which it is liable to
Ms Pedulla – find no support in the language of the statute and do not accord with what is meant by
being “subrogated” to another person’s rights and remedies.

CONCLUSION

The Court of Appeal’s unanimous decision is, with respect, to be welcomed. It construes the
legislative regime in Pt 14 of the Act in a manner which accords with the general law of subrogation,
gives full effect to the State guarantee, and protects the rights of claimants to full compensation for
deprivation of their interests in land in circumstances for which they bear no fault.

Jennifer Stuckey-Clarke
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