
Conveyancing and property
Editor: Peter Butt

THREE MOOT POINTS

Editorial introduction: We begin this month’s column with three “moot points” – two contributed by
a reader, and one by the Editor. Any comments on the issues raised would be gratefully received!

MOOT POINT 1: NOTICES TO COMPLETE USING THE PHRASE “NOT
LESS THAN [14] DAYS”

What is the effect of a provision in a contract for the sale of land, that a party who is not in default
may serve on the party in default a notice to complete specifying “not less than [x] days notice” as to
the completion date, with time to be of the essence for that date? In particular, is a notice of “[x] days”
necessarily sufficient?

This type of “not less than [x] days” provision seems to have arisen in the mid-1950s as a result
of the English decision of Re Barr’s Contract [1956] Ch 551 (Danckwerts J). The relevant clause
there stated:

At any time on or after the completion date, the vendor, being himself able, ready and willing to
complete, may … give to the purchaser or his solicitor notice in writing requiring the purchaser to
complete within such period (not being less than 28 days) as the notice shall prescribe. And if the
purchaser shall not complete accordingly, the vendor may at any time after the expiration of the notice
[terminate the contract and resell the property] [emphasis added].

The wording of that clause posed the obvious question: could the vendor choose any number of
days he or she desired (as long as it was not less than 28), regardless of the circumstances at the time
of giving the notice? Danckwerts J held, no. After referring with approval to Smith v Hamilton [1956]
2 All ER 928 (Harman J), Danckwerts J said (Barr’s Contract at 558):

But it is said … that this condition … enables a vendor to give notice at once on the date for completion
and fix the unfortunate purchaser with the necessity of completing within a given time named by the
vendor at his option and being not less than in the period of 28 days. That may be so, but the provision
is subject to this important consideration, that it still requires the vendor, in giving such a notice as this,
to give a notice which must not in any case be less than 28 days, and must be reasonable having regard
to all the circumstances of the case. It may cut out the need for the purchaser to be guilty of improper
conduct and guilty of such delay that the law, apart from any special condition, would give the vendor
a right to rescind the contract; but, in my view, giving the condition its proper construction, it still
requires the notice to allow such a time as in all the circumstances is reasonable, which might not be
less than 28 days but may well be more [emphasis added].

The decision in Barr’s Contract was discussed by H W (Peter) Tebbutt, the then Editor of the
“Conveyancer” section of this Journal (see (1973) 47 ALJ 670). Mr Tebbutt referred to the Victorian
Law Institute’s then form of contract, which contained a standard condition to the effect that a party
not in default could give “not less than 14 days’ notice” when making time the essence. Mr Tebbutt
stated his preference in Australian conveyancing practice for a notice period of 21 days (that is, longer
than 14 but shorter than 28). Perhaps fearful of introducing uncertainty, his suggested precedent
clause, however, omitted the words “not less than”. His note made no express reference to either Smith
v Hamilton or Barr’s Contract. However, we may assume that Mr Tebbutt was well aware of those
two decisions (and indeed, he had discussed them with me in several contemporaneous conversations
about these cases).

In England, Danckwerts J’s comments in Barr’s Contract about the effect of the words “not less
than” appear to have gone unquestioned for decades. Probably that was because, in actual practice,
conveyancers omitted those words from their standard notice clauses in contracts for sale.

However, 40 or so years after Barr’s Contract a similar point came before the English Court of
Appeal in British Holdings Ltd v Quadrex Holdings Inc [1989] QB 842. The Court of Appeal
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unequivocally rejected the meaning of “not less than” given in Barr’s Contract. The leading judgment
in British Holdings was given by Sir Nicolas Browne-Wilkinson V-C (Woolfe and Staughton LJJ
agreeing). The case involved a contract for the sale of shares in a corporation, not the sale of real
property. One question was whether a purchaser’s inability to raise the purchase price within the time
limited by a notice to complete was relevant to the validity of the notice.

After agreeing with the first instance judge that it was up to the purchaser in a commercial
agreement to have funds available at the time fixed in the contract for settlement, Browne-
Wilkinson V-C made the following less than subtle observations (British Holdings at 859-860) on the
decision in Barr’s Contract:

With one exception, there is no case to which we were referred in which the inability of the purchaser
to raise the purchase price within the time limited by a notice to complete was considered relevant. In
Re Barr’s Contract [1956] Ch 551 Danckwerts J held a notice to complete to be invalid because it was
not reasonable to expect the purchaser to find the purchase money within the time specified. In that case
the purchaser had hoped to finance the purchase by a sub-sale which he was negotiating. To the
vendor’s knowledge the sub-sale fell through just before the date fixed for completion. The vendor gave
a 28 day notice to complete. The judge said that he had to have regard to those facts in deciding the
reasonableness of the notice to complete and held the notice invalid since it was unreasonable to expect
the purchaser to find the money within the time. There was in that case a special feature: the vendor was
negotiating the sub-sale for the purchaser. It may be that the vendor had assumed some responsibility
for finding the sub-purchaser in order to provide the purchase money for the purchaser. It may be that
that is the explanation of the decision. But unless that was so, in my judgment In re Barr’s Contract was
wrongly decided. In the absence of some contractual obligation on a seller requiring the seller to assist
the purchaser in finding the purchase money or to stay his hand until the purchase money is found, it is
solely the responsibility of the purchaser to find the purchase moneys and his diffıculties in that regard
are not relevant in considering the reasonableness of the time limited by a notice to complete [emphasis
added].

What is one to make of that statement of Browne-Wilkinson V-C? And what would its effect be in
Australia – in particular in relation to contracts for the sale of land? At least two questions arise. The
first is whether the outright rejection of Barr’s Contract is to be explained by the different subject
matter – that is, a sale of shares, not of land? Does the difference in subject matter lessen the authority
of his Lordship’s statement in relation to land?

The second question is a corollary of the first. Should his Lordship’s dictum be restricted to sales
of personal property and not estates or interests in real property? In my view, it should. Also, given the
issues in the case, the dictum is clearly obiter.

I would argue that the dictum is not binding in England in relation to any clause similar to that in
Barr’s Contract, where the words “not less than [x] days” are used and where the subject matter of the
contract is real property.

In Australia, the decision in Barr’s Contract has been followed, but on other points only. My
researches do not disclose any Australian decision rejecting Danckwerts J’s views on the proper
interpretation of “not less than”. In a lengthy discussion of Barr’s Contract on this point and in this
Journal, Stanley Robinson approved the decision in all respects.1 I agree with this approach. In my
view, where, in a contract for the sale of land, the phrase “not less than” a stated number of days is
used to qualify the time for completion, and time is thereby made of the essence, Australian courts
should follow the analysis in Barr’s Contract. In particular, a notice-giver cannot safely assume that a
notice of precisely that stated period of time will be valid.

David K L Raphael

MOOT POINT 2: WHAT IS MEANT BY A “MARKETABLE TITLE”?
Conveyancers use the term “marketable title” to describe the quality of title that a vendor must deliver
to a purchaser. But what does the term actually mean? All titles are “marketable” in the sense that, if
the price is right, someone will be prepared to take a risk on them.

1 Robinson S, “Making Time of the Essence” (1971) 45 ALJ 242 at at 244-245.
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We start with the proposition that at common law a vendor who makes a contractual offer to sell,
promises in the absence of any indication to the contrary, that he or she is selling the fee simple and
not some lesser interest.2 To fulfil this promise, the vendor must hold both the full legal and equitable
interests; and if the vendor does not hold them at the date of contract, then he or she must hold them
at completion or must at completion be in a position to control their disposition (Bell v Scott (1921) 21
SR (NSW) 706).

Bell v Scott went on appeal from the New South Wales Full Court to the High Court: Bell v Scott
(1923) 30 CLR 387. The facts involved a common law (old system) title. Isaacs J said (at 394):

A purchaser of land sold as “freehold land” simpliciter is entitled to an indefeasible fee simple [his
Honour is importing a Torrens title expression], and that means an estate in fee simple held under a
good safe holding and marketable title.

Adopting that definition, the word “marketable” neither lessens nor adds to the salability of the
title.

What do leading text writers say of the term “marketable”? Joshua Williams says that “a good
title is one which can at all times and in all circumstances be forced on an unwilling purchaser”.3 He
refers to Pryke v Waddingham (1852) 10 Hare 1; 68 ER 813, which clearly supports the proposition.
He then adds that “such a title is commonly called a marketable title as distinct from a holding title”.

The other famous Williams, T Cyprian Williams, defines “a good marketable title” as “one which
enables the party acquiring it to sell the property without the necessity of making special conditions of
sale restrictive of the purchaser’s rights”.4 He repeats this view in his other renowned text, Williams on
Vendor and Purchaser.5 This reflects the same viewpoint as that of Isaacs J in Bell v Scott.

And so it is suggested that the word “marketable” does not in any way lessen the quality of the
title that the vendor must provide. Unless the contract allows otherwise, that title must be the “fee
simple absolute” (to use another time-hallowed phrase). After all, the basic expectation of a party is
that his or her title is marketable. As Lord Kenyon said in Hartley v Pehall (1820) Peake 178 at 179;
170 ER 121 at 121:

When a man buys any commodity he expects to have a clear undisputable title and not such a one as
may be questionable, at least in a Court of Law. No man is obliged to buy a law suit.

A vendor who does not have, or have control over, an extant interest in the property, does not
have a “marketable” title to the property. To illustrate, consider an old system title similar to one on
which I was asked to advise some years ago. Three adult children inherited a parcel of land on the
intestacy of their parents. Some years later, one child died intestate and childless and without grant of
administration. The surviving siblings later executed a conveyance that purported be of the “whole of
the land”. Clearly there was an outstanding legal interest which should have been “got in” by a grant
of administration. The siblings’ title would not be “marketable”.

David K L Raphael

MOOT POINT 3: SHOULD A PURCHASER MAKE A TITLE SEARCH
BEFORE ENTRY INTO THE CONTRACT?

Some years ago, the answer to the above question would have been: “of course” – or even, “why ever
not?” But today, the answer is clouded by the advent in some jurisdictions of vendor-disclosure
legislation. For example, in New South Wales, legislation requires a vendor to attach to the contract a
copy of the current title. One suspects that, having been provided with that information, most
purchasers do not bother to make a further title search before entering into the contract. But should
they?

2 See Hughes v Parker (1841) 8 M & W 244; 151 ER 1028; Williams WJ, Williams on Title (3rd ed, 1966) p 84.

3 Williams, n 1, pp 526-527 (fn).

4 Williams TC, Williams on Real Property (23rd ed) p 655.

5 Williams TC, Williams on Vendor and Purchaser (3rd ed, 1922) p 447.
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The question is prompted by a recent New South Wales case, Booy v Peters [2014] NSWSC 1858,
an ex tempore decision of Stevenson J. His Honour declined to order the continuance of a caveat
which was holding up completion of a sale. The main reason was that the caveator, whose claim was
based on proprietary estoppel, would be sufficiently compensated by an award of money, and so did
could not (in the court’s view) justify the award of a proprietary interest in the land.

However, another reason seemed to be that the purchaser was not aware of the caveat at the time
of entering into the contract. There was no evidence before the court of whether the purchaser actually
made a search before entering into the contract. However, the evidence showed that the caveat had
been lodged in the morning of 5 November, and that the purchaser entered into the contract on the
afternoon of the same day. Hence the question: should a purchaser make a title search, say, a few
hours before entry into the contract, to see whether any unregistered interests exist over the land? And
if a purchaser fails to make such a search, is he or she on constructive notice of interests that would
have been discovered by making such a search?

PB

EQUITABLE ESTOPPEL: WHAT MUST THE PARTY ASSERTING AN
ESTOPPEL HAVE BEEN INDUCED TO BELIEVE BY THE
DEFENDANT?

In Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717, White J considered
equitable estoppel in detail in order to answer the question: Must a party asserting an estoppel have
been induced by the estopped party to assume (incorrectly) that a binding legal relationship existed or
would as a matter of obligation come into existence between the parties? Or is it sufficient that the
party asserting the estoppel, while knowing that no binding legal relationship existed, was induced to
assume that a binding legal relationship would come into existence? White J had to answer this
question in order to determine whether the defendant landowners were estopped from denying that the
plaintiff was entitled to a five year plus five year lease of part of their land.

Equitable estoppel comes into play when there is no contract between the parties. If there is a
contract, it is the contract that must be relied on. As McPherson J pointed out in Riches v Hogben
[1985] 2 Qd R 292 at 300-301, in a passage approved by the High Court in Giumelli v Giumelli (1999)
196 CLR 101 at 121 and quoted by White J:

What distinguishes the equitable principle [of estoppel] from the enforcement of contractual obligations
is, in the first place, that there is no legally binding promise. If there is such a promise, the plaintiff must
resort to the law of contract in order to replace it, it being the function of equity to supplement the law
not to replace it. The second distinguishing feature is that what attracts the principle is not the promise
itself but the expectation which it creates … Finally, the equitable principle has no application where
the transaction remains wholly executory on the plaintiff’s part. It is not the existence of an
unperformed promise that invites the intervention of equity but the conduct of the plaintiff in acting
upon the expectation to which it gives rise.6

Equitable estoppel thus becomes relevant when there is no binding contract, perhaps only an
agreement in principle, or where the parties’ negotiations were “subject to contract” and no contract
was signed. What must the party asserting an estoppel have been induced to believe by the party said
to be estopped? Hence the question at the start of this note: must that party have been induced to
believe (incorrectly) that a contract had come into existence or that the defendant was obliged to take
the steps that would bring it into existence? Or is it sufficient if the plaintiff, while knowing that no
contract had come into existence, was induced to believe that a contract would in due course come
into existence?

The difference in views on this issue manifested itself in Waltons Stores (Interstate) Ltd v Maher
(1988) 164 CLR 387. There, a majority of the High Court held that Mr Maher was induced by Waltons
to adopt an assumption that contracts for the lease of his land would be exchanged. In reliance on that

6 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [144].
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assumption, Mr Maher acted to his detriment by demolishing a building on his land and commencing
the construction of a new one that would be the subject of the lease to Waltons. Because it was
unconscionable for Waltons subsequently to seek to withdraw after a substantial part of the work was
complete, an equity arose which was satisfied “by treating Waltons as though it had done what it
induced Mr Maher to expect that it would do, namely, by treating Waltons as though it had executed
and delivered the original deed [of agreement for lease]”.7 The majority in Waltons consisted of
Mason CJ and Wilson J, who delivered a joint judgment, and Brennan J. Brennan J said:

[T]o establish an equitable estoppel, it is necessary for a plaintiff to prove that … the plaintiff assumed
that a particular legal relationship then existed between the plaintiff and the defendant or expected that
a particular legal relationship would exist between them and, in the latter case, that the defendant would
not be free to withdraw from the expected legal relationship.8

(There is an ambiguity in the way Brennan J expressed what he called “the latter case”; it could
be read to mean that the plaintiff need only expect that a binding legal relationship would come into
existence in the future. However, his Honour’s application of the stated principle to the facts makes it
clear that the plaintiff must believe in the present that the defendant is not free to withdraw from their
relationship.9)

In Construction Technologies, White J pointed out that Mason CJ and Wilson J, however, “did not
say that the party asserting the estoppel must have assumed that a particular legal relationship existed
or that the defendant would not be free to withdraw from an expected legal relationship”.10 What they
did say was that something more than failure to fulfil a promise was needed:

[T]his may be found … in the creation or encouragement by the party estopped in the other party of an
assumption that a contract will come into existence or a promise will be performed and that the other
party relied on that assumption to his detriment to the knowledge of the first party. Humphreys Estate
[Attorney-General of Hong Kong v Humphreys Estate Ltd [1987] 1 AC 114] referred in terms to an
assumption that the plaintiff would not exercise an existing legal right or liberty, the right or liberty to
withdraw from the negotiations, but as a matter of substance such an assumption is indistinguishable
from an assumption that a binding contract would eventuate.11

Some years earlier, White J had decided EK Nominees Pty Ltd v Woolworths Ltd [2006] NSWSC
1172.12 In that case, an owner of land was both encouraged and required by an intending lessee to
incur considerable expenditure to obtain development consent for a proposed shopping centre. Its
negotiations with the intending lessee were made subject to contract. It did not consider that the
intending lessee was contractually bound to it or (if there is a difference) that it was legally obliged to
enter into a contract with it.

White J found that EK Nominees reasonably expected that Woolworths would enter into a lease
with it on terms offered by Woolworths. However, it “believed that Woolworths was not legally bound
to do so, but was free to walk away if it chose to do so” until there was execution of an agreement for
lease.13 Ultimately, Woolworths entered into a lease for nearby premises that it preferred. It had
secretly been negotiating that lease while, at the same time, negotiating with EK Nominees over an
extended period during which, to its knowledge, EK Nominees expended large sums to obtain
development consent for a shopping centre on its land that included a Woolworths supermarket.
White J held that it was unconscionable for Woolworths to deny EK Nominees’ assumption that
Woolworths would enter into an agreement for lease. In so concluding, his Honour applied14 the

7 Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 at 408 (Brennan J).

8 Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 at 428-429.

9 Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 at 429-430.

10 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [137].

11 Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 at 406 (Mason CJ and Wilson J).

12 EK Nominees Pty Ltd v Woolworths Ltd [2006] NSWSC 1172 at [231].

13 In which the author was Senior Counsel for the plaintiff.

14 EK Nominees Pty Ltd v Woolworths Ltd [2006] NSWSC 1172 at [258], [259], [261] at [258], [259], [261].
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statement of principle of Mason CJ and Wilson J in Waltons and the formulation of the principle by
Priestley JA in Silovi Pty Ltd v Barbaro (1989) 13 NSWLR 466 at 472 and Austotel Pty Ltd v
Franklins Self-Serve Pty Ltd (1989) 16 NSWLR 582 at 610, rather than the first of the criteria stated
by Brennan J in Waltons.

Fast forward from 2006 to 2014 – in Construction Technologies, White J found that the
defendants had encouraged the plaintiff to assume that they would grant the plaintiff an interest in their
land entitling it to exclusive possession of part of the land for five years, with an option to renew for
a further five years if it paid the rent that had been agreed. To the defendants’ knowledge, the plaintiff
had relied on that assumption by expending money and skill. As a result, “it would be unconscionable
for the defendants to depart from the assumption that [the plaintiff] was induced to adopt”.15 However,
the plaintiff (through one of its directors and shareholders, Mr Hogan) did not assume that a lease
existed between it and the defendants. His Honour found:

Mr Hogan’s assumption that [the plaintiff] could occupy its part of the premises for five years with a
right of renewal for a further five years was not an assumption about what the defendants were bound to
permit as a matter of legal right, but an assumption about what they would permit as a matter of likely
fact … His assumption was about what the defendants would do, not what they could do.16

Because of this finding, White J had to consider whether decisions of the New South Wales Court
of Appeal subsequent to EK Nominees bound him to take the narrower view articulated by Brennan J
in Waltons.

White J pointed out that “across the entire field of cases of promissory and proprietary estoppel”,
there was support both for the narrower view taken by Brennan J and the broader view of Mason CJ
and Wilson J.17 The same was true of academic writing on the subject.18 His Honour traced the two
strands in the law of estoppel, showing that they existed from the mid-18th century, both before and
after the House of Lords’ decision of Ramsden v Dyson (1866) LR 1 HL 129.

The Court of Appeal decisions subsequent to EK Nominees that White J considered were
Franklins Pty Ltd v Metcash Trading Ltd (2009) 76 NSWLR 603 and DHJPM Pty Ltd v Blackthorn
Resources Ltd (2011) 83 NSWLR 728. White J read both decisions as applying Brennan J’s criterion
in Waltons, “without any analysis of relevant conflicting authorities”.19 Nonetheless, his Honour felt
bound by the decisions, subject to any later binding authority.

White J found such an authority in Tadrous v Tadrous [2012] NSWCA 16, where there was a
consensus between two brothers associated in property development. White J pointed out that their
consensus was not intended to give rise to legally binding relations but, nonethless, both the trial judge
and the Court of Appeal upheld it, without imposing a requirement that the brother seeking to enforce
his brother’s promise believe that he had a legal right to do so.20

White J held that the distinction between Tadrous and the two earlier Court of Appeal decisions
was that the former concerned estoppel in a domestic or family context.21 His own view was that, for
an estoppel to exist, there should not be a separate requirement that the plaintiff believe that the
defendant was legally bound to proceed.22 Commercial cases could be dealt with by the requirement
that the plaintiff’s reliance on the defendant’s conduct be reasonable. Thus, where commercial parties
were negotiating a document expressed to be “subject to contract”, it was unlikely that either party
acted in reliance on an assumption that the other would enter into a binding agreement. Similarly, a
domestic or family context would be relevant to whether reliance was established and whether it was

15 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [146].

16 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [146].

17 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [156].

18 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [148], [154].

19 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [209].

20 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [210]-[214].

21 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [219].

22 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [210]-[217].
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reasonable. But his Honour found that he was not free to act on his own view and, accordingly, he was
bound to find that whether the plaintiff succeeded in Construction Technologies depended on whether
the context was a purely commercial setting or a domestic/family setting. However, as he had earlier
observed, “the cases do not fall so neatly into such separate categories”.23

The present case illustrated his Honour’s point. Mr Hogan (who, as noted earlier, was a director
and shareholder of the plaintiff) was related by marriage to three of the four defendant landowners.
But he had no familial connection with the fourth. Nor was he the only director and shareholder of the
plaintiff; the other directors and shareholders had no familial connection with the defendants.
Nonetheless, his Honour found that the familial connection was close and explained why the other
directors of the plaintiff permitted matters to proceed as they did. The closeness of the connection also
explained why both plaintiff and defendants did not agree on all the terms of their relationship that
would be expected in the case of arms-length negotiating parties.24

White J had difficulty determining whether the case fell into the domestic or family context or
should be classified as a commercial context. Ultimately, he concluded that it fell into the former
context. He thus was not bound to follow DHJPM and could and did “find that a proprietary estoppel
could be established, notwithstanding that [the plaintiff] did not believe that the defendants were
bound to grant [the plaintiff] the lease he expected”.25

His Honour thus found that the plaintiff was entitled to enforce an equity arising by estoppel. The
appropriate relief was “to make good the assumption that [it] was induced to adopt”, namely to order
that the defendants grant the plaintiff a five plus five lease on terms that had been agreed. And the
court might be required to settle the remaining terms if the parties were unable to agree on them.26

Construction Technologies’ lucid analysis of the law of equitable estoppel highlights the need to
distinguish between commercial contexts and domestic or family contexts. It also illustrates the
difficulty of distinguishing in a particular case between such contexts and, by doing so, raises squarely
the question whether entitlement to an estoppel should depend on such a classification. White J’s
view27 is that both contexts can be adequately dealt with by the existing requirement that the
plaintiff’s reliance on the defendant’s conduct must be reasonable. As Deane J said in Commonwealth
v Verwayen (1990) 170 CLR 394 at 445:

Ultimately … the question whether departure from the assumption would be unconscionable must be
resolved not by reference to some preconceived formula framed to serve as a universal yardstick but by
reference to all the circumstances of the case, including the reasonableness of the conduct of the other
party in acting upon the assumption.

Given that an estoppel can exist only when a contract does not exist, one might ask: Why in a
commercial context the plaintiff should have establish a mistaken belief that a contract has come into
existence? Does such a requirement favour the gullible – those who know little about contract law and
those who misunderstand the law of contract – over those who are not gullible and understand the law
of contract? This, with respect does not seem a principled basis for demarcating cases in which
estoppel will supplement the law from those where it will withhold assistance.

Postscript

As of the date of writing, a Notice of Intention to Appeal against White J’s decision in Construction
Technologies has been filed.

Robert Angyal SC

23 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [200].

24 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [228].

25 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [229].

26 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [249]-[254].

27 Construction Technologies Australia Pty Ltd v Doueihi [2014] NSWSC 1717 at [223]-[225].
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