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Gross Sum Costs Orders and the (NSW) Civil Procedure Act 2005 

Can I Take the Short Way Home? 

David Jay 

 

“We won with an order for costs. All I have to do now is have 

the costs assessed and get the funds for our client. This 

should be quick and painless”.1 

 

 Gross Sum Costs Orders  

1. Obtaining an assessment of costs is a notoriously time consuming and 

unsatisfying task for solicitors. Section 98(4)(c) of the (NSW) Civil Procedure 

Act 2005 permits a court to make a gross sum costs order instead of referring 

the matter for assessment. The section provides: 

98 Courts powers as to costs  
 
(1) Subject to rules of court and to this or any other Act:  

(a) costs are in the discretion of the court, and 
(b) the court has full power to determine by whom, to whom and to what 
extent costs are to be paid, and 
(c) the court may order that costs are to be awarded on the ordinary basis or 
on an indemnity basis. 

 
(2) Subject to rules of court and to this or any other Act, a party to 
proceedings may not recover costs from any other party otherwise than 
pursuant to an order of the court. 

 
(3) An order as to costs may be made by the court at any stage of the 
proceedings or after the conclusion of the proceedings. 

 
(4) In particular, at any time before costs are referred for assessment, the 
court may make an order to the effect that the party to whom costs are to be 
paid is to be entitled to:  
(a) costs up to, or from, a specified stage of the proceedings, or 
(b) a specified proportion of the assessed costs, or 
(c) a specified gross sum instead of assessed costs, or 
(d) such proportion of the assessed costs as does not exceed a specified 
amount. 

                                                

1 Said no solicitor ever. 



 2 

 

2. The attractions are obvious. First, if a gross sum costs order is made at the 

conclusion of the proceeding then the whole costs assessment task can be 

avoided and secondly, as there is an order in a fixed amount it can be entered 

as a judgment if payment does not occur. There is a genuine saving of time 

and costs. 

3. So, what are the principles and should a diligent solicitor recommend making a 

gross sum costs application in most cases? 

4. There are a number of decisions which assist in assessing the principles 

relevant to the exercise of the Court’s discretion as to whether to make a gross 

sum costs order. 

Consider the Conduct of the Litigation 

4.1. The procedure is not a formal costs assessment and the Court is not 

required to undertake a detailed examination of the file such as would 

occur on a costs assessment: Harrison v Schipp (2003) 54 NSWLR 738 

at 743; Zepinic v Chateau Constructions (Aust) Ltd (No 2) [2014] NSWCA 

99 at [28]. 

4.2. A gross sum costs order may be appropriate where the assessment of 

costs would be protracted and relatively expensive, having regard to what 

is at stake: Harrison v Schipp (2003) 54 NSWLR 738 at [21] – [22]; 

Zepinic v Chateau Constructions (Aust) Ltd (No 2) [2014] NSWCA 99 at 

[29]. 

4.3. The assessment of a gross sum costs order is made by reference to the 

successful party’s conduct of the litigation including the complexity of the 

pleadings, number and duration of interlocutory applications and effort 

required in preparation for and conduct of the final hearing: Smoothpool v 

Pickering [2001] SASC 131.  

4.4. The evidence (meaning in practice the manner in which the litigation has 

been conducted) provides good reason to avoid the expense, delay and 

aggravation arising out of the process of quantifying the entitlement to 

costs: Beach Petroleum NL v Johnson (1995) 57 FCR 119 at 120. 

4.5. The power may be exercised where the additional costs of a formal 

assessment would disadvantage the successful party because of the real 

prospect that the unsuccessful party is unable to discharge the costs 
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liability in any event: Harrison v Schipp (2003) 54 NSWLR 783; Sony 

Entertainment (Aust) Ltd v Smith (2005) 215 ALR 788 at [90], [194] – 

[195]; Hadid v Lenfest Communications Inc [2000] FCA 628. 

Justice and Proportionality 

4.6. The costs of the proceedings must be proportionate to the importance 

and complexity of the subject matter in dispute: (NSW) Civil Procedure 

Act 2005 s 60. The entitlement of parties to justice is not unconditional 

and must have regard to a number of factors, including the proportionality 

of the costs involved to the amount in dispute: Council of the City of 

Botany Bay v Michos [2013] NSWCA 244 at [31]; Zepinic v Chateau 

Constructions (Aust) Ltd (No 2) [2014] NSWCA 99 at [33].  

4.7. The power should only be exercised where the court considers it can do 

justice between the parties by reference to the material available: 

Wentworth v Wentworth [1996] NSWCA 329 at [97] – [98]; Mahmoud v 

New South Wales [2014] NSWSC 722 at [17]. 

Quantifying the Amount 

4.8. It is usual to apply a discount in assessing costs on a gross sum basis: 

Hamod v New South Wales [2011] NSWCA 375 at 814; Charlick Trading 

Pty Ltd v Australian National Railways Commission [2001] FCA 629; 

Sony Entertainment (Aust) Ltd v Smith (2005) 215 ALR 788; Lorenzato v 

Lorenzato & Anor (No 2) [2011] NSWSC 790. 

 

 An Analysis of Three Cases 

Zepinic v Chateau Constructions (Aust) Ltd (No 2) 

5. A brief search on Austlii produces 22 decisions involving the protagonists 

Chateau Constructions (Aust) Ltd (Chateau) and Dr and Mrs Zepinic. The 

judgments were delivered by the Court of Appeal, Supreme Court, District 

Court and Consumer Trader and Tenancy Tribunal over the period 2006 to 

2014.  

6. All of the proceedings arose out of a contract made in February 2006 between 

Chateau, on the one hand, and Dr and Mrs Zepinic, on the other. Chateau was 

to perform residential building work at a property owned by Dr and Mrs Zepinic. 

Dr and Mrs Zepinic did not pay Chateau amounts due to it for two progress 
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claims under the contract. In January 2007, Chateau commenced proceedings 

in the Consumer, Trader and Tenancy Tribunal for recovery of the amounts 

owing to it. Chateau was successful in obtaining the relief that it sought in the 

Tribunal. Dr and Mrs Zepinic appealed out of time to the District Court from the 

decision of the Tribunal. Their appeal was dismissed. An application by Dr and 

Mrs Zepinic for leave to appeal to the Court of Appeal was dismissed. The 

Supreme Court made orders for the sale of the property: Chateau 

Constructions (Aust) Pty Ltd v Zepinic (No 5) [2010] NSWSC 265. From there 

the case involved many interlocutory skirmishes, many of them about costs. 

7. In the early days Dr Zepinic was legally represented but in later cases 

represented himself. The Court of Appeal characterised Dr Zepinic’s dogged 

conduct in Zepinic v Chateau Constructions (Aust) Ltd (No 2) [2014] NSWCA 

99 at [37] in the following way: 

His amendments, and voluminous affidavit, and applications for adjournments, 

undoubtedly increased the costs incurred. 

8. The Court made it plain in the third paragraph of the judgment that its patience 

was being tested: 

The litigation in this court is alarming. This is the fourth judgment in the last 

year which has been concerned with nothing other than costs. In the exuberant 

pursuit of their claims as to costs, both parties have made applications which 

have been held to be misconceived. Aspects of this application conform to the 

pattern. 

9. Chateau Constructions was eventually successful in its claim for a gross sum 

costs order in respect of part of the claim: Zepinic v Chateau Constructions 

(Aust) Ltd (No 2) [2014] NSWCA 99. It would be wrong to characterise the 

victory as pyrrhic but one is left with the impression that, with the benefit of 

hindsight, the solicitors for Chateau may have chosen a different course given 

a second opportunity. 

10. The background is convoluted. Dr Zepinic’s application to review an earlier 

judgment of McColl JA ([2013] NSWCA 214) was dismissed with costs: Zepinic 

v Chateau Constructions (Aust) Ltd [2014] NSWCA 27. Chateau then sought 

various special costs orders, including a gross sum costs order. The Court was 

readily satisfied that an order for the assessment of costs would be protracted 

and relatively expensive, having regard to the fact that there had been a 

lengthy and unfortunate history of disputation in the costs assessment process 
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in the CTTT, the District Court, the Supreme Court and the Court of Appeal. 

The unchallenged evidence of Chateau’s solicitor was that Dr Zepinic would, in 

all likelihood, deny service, make scandalous allegations against Chateau and 

its solicitors, causing undue wasted time and costs in the assessment process: 

Zepinic at [29]. 

11. The challenge for Chateau was that the Court was uncomfortable with the 

amount of costs claimed (about $26,000 excluding the costs of the application 

for costs) and how those costs were incurred. Junior counsel’s costs were 

allowed in full. However, the Court highlighted line items in the solicitor’s bill of 

costs that it perceived to be unreasonable or excessive. The criticism in broad 

terms was that a prudent solicitor would have brought Dr Zepinic’s patently 

misconceived motion to a more diligent conclusion by summary judgment 

application. The costs were not proportionate to the importance and complexity 

of the litigation. In the Court’s view (Zepinic at [35]): 

There could and should have been attempts to deal with it more expeditiously. 

12. It discounted much of the work done by Chateau’s solicitor relating to research 

of the case law and the prospect of pursuing a claim based on fraud and 

perjury.  

13. That is always the tension for a diligent solicitor – attend to matters as and 

when they arise but do so with economy and efficiency. Not satisfied that all 

work does was relevant or necessary the Court discounted the costs claimed 

from $26,000 to $13,200 inclusive of GST.  

14. The Court made no order for costs of the motion: Zepinic at [38]. The sting in 

the tail was that the costs of the motion to obtain, amongst other orders, a 

gross sum costs order were $16,459 inclusive of GST. 

 

Chaina v Presbyterian Church (NSW) Property Trust (No 26) 

15. The facts of this case are tragic. On the weekend of 23 and 24 October 1999 

Nathan Chaina drowned whilst on a school hike in the Morton National Park. 

He was a pupil at Scots College.  

16. Proceedings were commenced by his parents and siblings seeking damages 

for nervous shock. Mr and Mrs Chaina made claims under the (NSW) 

Compensation to Relatives Act 1897. There was also a claim by two 

companies owned and operated by Mr and Mrs Chaina. 
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17. Justice Davies delivered judgment on 23 May 2014. Mr and Mrs Chaina and 

one of their companies obtained judgments but for amounts less than offers to 

settle the proceedings made by the defendant. The defendant brought an 

application seeking indemnity costs and a gross sum costs order. The net 

amount of the defendant’s claimed costs were $11,848,368.71: Chaina v 

Presbyterian Church (NSW) Property Trust (No 26) [2014] NSWSC 1009 at 

[48].  

18. The solicitor for the defendant retained a senior independent costs assessor to 

assess its claim for costs. She provided opinion evidence as to the time and 

expense involved in seeking a formal assessment of costs, the savings to be 

made by seeking a gross sum costs order and the complexities that might be 

avoided in doing so. The expert was of the view that a formal costs assessment 

would take at least 26 months (and a further 24 – 48 months if appeals were 

pursued) and that a gross sum costs order made by the trial judge, who had an 

intimate knowledge of the case, would be save all parties considerable time 

and costs: Chaina v Presbyterian Church (NSW) Property Trust (No 26) [2014] 

NSWSC 1009 at [47].     

19. Justice Davies made a gross sum costs order relying on the following matters: 

19.1. The time and delay avoided in seeking a formal costs assessment; 

19.2. The number of costs orders made in favour of the defendant during the 

proceedings; 

19.3. The plaintiffs were unrepresented. The difficulties faced in a formal costs 

assessment would be magnified where the plaintiffs were unlikely to 

obtain any assistance in participating in the costs assessment procedure; 

19.4. The strong likelihood that the plaintiffs would not be able to satisfy any 

costs judgment; and 

19.5. The conduct of Mr and Mrs Chaina in the proceedings had unnecessarily 

contributed to the large sum of costs incurred: Chaina v Presbyterian 

Church (NSW) Property Trust (No 26) [2014] NSWSC 1009 at [50].   

20. His Honour ordered that the defendant receive 70% of the costs incurred (the 

defendant submitted that 80% was appropriate). His Honour applied the “broad 

brush” and took into account the effect of an indemnity costs order in favour of 

the defendant and some limited success that the plaintiffs had as to costs early 
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in the proceedings: Chaina v Presbyterian Church (NSW) Property Trust (No 

26) [2014] NSWSC 1009 at [56]. 

21. This case exemplifies how in a very large and complex matter a gross sum 

costs order can assist all parties in expediting the conclusion of the dispute. 

That is particularly so where one or several parties are self-represented. 

Although it required a separate application, expert evidence and a one-day 

hearing the time and expense avoided was substantial (perhaps years 

according to the expert). 

 

Mahmoud v New South Wales [2014] NSWSC 722 

22. Justice Harrison described the facts of the case in the following terms: 

In March 2006 Mr Mahmoud was the owner and occupier of premises in 

Liverpool Street, Ashfield. In the early morning hours of that day, police forcibly 

entered the premises. Mr Mahmoud was there at the time. Mr Mahmoud took 

exception to the events that then unfolded. This is unsurprising. He thereafter 

commenced proceedings in this Court alleging that the actions of the police 

were wrongful and that he was entitled to damages as a consequence. His 

further amended statement of claim filed on 26 October 2011 alleged that he 

had been injured and that the actions of the police on that day entitled him to 

compensation for those injuries, as well as aggravated and exemplary 

damages for assault, battery, false imprisonment and trespass to land. He also 

claimed costs. 

23. The proceedings were settled with Mr Mahmoud obtaining judgment in the sum 

of $110,000. Mr Mahmoud (by this time appearing in person) brought an 

application to set aside the judgment on the basis that he had been deceived. 

That application was dismissed with costs: Mahmoud v State of New South 

Wales [2013] NSWSC 1785. In a separate application the defendant sought a 

gross sum costs order in respect of Mr Mahmoud’s application to set aside the 

judgment. 

24. It is apparent from Justice Harrison’s reasons that Mr Mahmoud had little, if 

any, clear understanding as to the basis of the defendant’s application or the 

orders sought. He sought to re-agitate the argument that the judgment should 

be set aside. Mr Mahmoud’s submissions did not address the gross sum costs 
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application at all:  Mahmoud v State of New South Wales [2014] NSWSC 722 

at [16]. 

25. His Honour rejected the application for a gross sum costs order for three 

reasons (at [17]): 

25.1. If the order was made it would not reduce the cost and expense involved. 

His Honour did not state so explicitly but it can be inferred that if the order 

was made the prospect of another (misconceived) application/appeal was 

very real; 

25.2. It would be unfair to make a gross sum costs order. Mr Mahmoud did not 

appear to understand the basis of the application; and  

25.3. Mr Mahmoud raised some dispute as to the work undertaken by the 

defendants and his Honour felt unable to resolve that dispute. Those 

issues were better left to a costs assessor.    

26. Fairness to all parties is an important and relevant matter in determining 

whether a gross sum costs order is appropriate. If the matter was referred to a 

costs assessor it appears that it would not have been a time consuming or 

detailed process. The principal matter was settled by consent. The dispute as 

costs arose by reason of an application to set aside that judgment. When 

taking into account the amount in dispute a costs assessment process was not 

unduly onerous. 

 

 Practical Considerations for Solicitors  

27. The application is made by way of separate motion that requires evidence 

sufficient to support the application. 

28. Gross sum costs orders are attractive where a case has been long and hard 

fought, where the parties have descended to a state of intractable conflict and 

where a sense of reason and proportion has long since dissipated. 

29. Gross sum costs orders are particularly suited to complex litigation. Consider 

the point at which gross sum costs applications have been made in some of the 

cases: Hamod v New South Wales (No 13); Chaina v Presbyterian Church 

(NSW) Property Trust (No 26); Short v Crawley (No 45).  

30. Applications should not commonly be made in a conventional case where the 

successful party seeks to avoid the administrative challenge of a formal 
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assessment of costs. However, if an aspect of the case deals with a discrete 

issue (successful stay application by a particular defendant): Re Bar-Mordecai 

(No 3) [2014] NSWSC 1083 at [18] – [26] or the unsuccessful party is unlikely 

to engage in the costs assessment procedure: Sony Entertainment (Australia) 

Ltd v Smith (2005) 215 ALR 788 at [194], a gross sum costs order may be 

appropriate in small or medium sized case. 

31. A large claim will be assisted by retaining an independent costs assessor to 

review the file and give an estimate of reasonable costs incurred and the future 

time and costs that could be avoided: see Chaina v Presbyterian Church 

(NSW) Property Trust (No 26) [2014] NSWSC 1009 at [45] – [47].  

32. It is interesting to note that in a paper entitled “Getting the Most Out of the 

Costs Assessment Process” presented to the City of Sydney Law Society in 

2012 Alyson Ashe, an experienced costs assessor, expressed the view that, 

subject to limited exceptions, a costs assessment “is cheaper than the 

alternatives for quantifying costs of gross sum application to the court or 

appointing a referee”.  

33. Before deciding to make an application for a gross sum costs order a solicitor 

would be wise to confer with a costs assessor to assess the comparative time 

and costs advantages involved of pursuing a formal costs assessment.    

34. In assessing a gross sum costs order the reasonableness of a solicitor’s bill will 

be considered. Merely because the costs were incurred certainly does not 

mean they were reasonably incurred or should be paid by the losing party. 

There is the real prospect that an account rendered to the client will be reduced 

very substantially by the Court leaving the solicitor to explain the disparity: 

Sony Entertainment (Australia) Ltd v Smith (2005) 215 ALR 788 (discount of 

60% of the amount incurred); Zepinic v Chateau Constructions (Aust) Ltd (No 

2) [2014] NSWCA 99 at [38] (46% of the actual amount incurred). 

35. Many of the decisions involve self-represented litigants. A gross sum costs 

order is not a short cut to avoid dealing further with a difficult (or obstreperous 

or irrational) opponent, however attractive that prospect is.  

36. Solicitors should approach the task as a Zen master would – calm, composed, 

logical but determined.  
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37. Finally, if you aren’t sure apply this taste test. If a judge would be as happy to 

see the back of the litigation as the successful claimant then a gross sum costs 

order is worth considering. 

 

 

David Jay 

6 St James Hall Chambers 

 

See also: 

www.sixstjameshall.com.au 

 


