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Judicial Review: Questions of Fact and Law, and Inadequate Reasons - 

Some Updates while Revisiting the Classics
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This paper will consider:  

• The difficult ambiguities involved in distinguishing between questions of fact and law 

• How to make the distinction and understand the implications 

• How to overturn a decision on judicial review where the reasons given were 

insufficient, inadequate or non-existent 

• How to manage cases involving inadequate reasons for a decision. 

I will confine myself to these questions and not venture further afield. As several of these 

questions have been considered elsewhere, this paper proposes to revisit the classic 

authorities and update them by reference to several noteworthy recent decisions. Key extracts 

are provided from legislation and caselaw which I will speak to during the accompanying oral 

presentation.  

 

A) Questions of Law, Questions of Fact and Mixed Questions 

Questions of law can be difficult to distinguish from questions of fact or mixed questions of 

law and fact. Complex questions can be raised. 

 

Some illustrations 

The question was whether fuel was used for the “cultivation or gathering in of crops” under 

Customs Act 1901 (Cth) s 164(7)(b): 
In the present case, it is not suggested that any of the material terms of the legislation have any special 

meaning. It follows their ordinary meaning should be treated as a question of fact. On the other 

hand...can it be said that the evidence before the Tribunal “reasonably admits of different conclusions 

as to whether the...operations fall within the ordinary meaning of the words as so determined?” If so, a 

question of law is involved. 

Re Collector of Customs of Tasmania v John Bernard Davis [1989] FCA 308; 10 

AAR 439; 23 FCR 378, 382 (per Beaumont J). 
 

When the statute under consideration has no technical meaning, but is understood in its plain ordinary 

meaning, a question of law will arise if the facts found must necessarily have come within the statutory 

description, but only a question of fact will arise if the facts found are capable of coming within the 

statutory description...On this appeal there was no question of legal principle nor, as we have said, was 

there any question on the construction of the legislation. The sole question was whether, as a matter of 

fact, the respondent received its premium income directly or indirectly from Australia. It was not said 

that, as a matter of law, it could not be said that the respondent received its premium income directly or 

indirectly from Australia. It was merely argued that the better view of the facts, which had not appealed 

to the AAT, was that the respondent’s income was sourced indirectly from Australia. That, in our 

opinion, is a question of fact:  

Commissioner of Taxation v Crown Insurance Services Ltd [2012] FCAFC 153, [39], 

[41]-[42] (per Lander and Foster JJ). 

 

The distinction between meaning (a question of fact) and construction (a question of 

law). 
Very different consequences attach according as the ambiguity rests in construction or in interpretation. 

Lindley LJ in Chatenay v Brazilian Submarine Telegraph Company employs the same word 

‘construction’ for both ideas, but keeps the ideas distinct. He says:- ‘The expression ‘construction’, as 
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applied to a document, at all events as used by English lawyers, includes two things: first, the meaning 

of the words; and, secondly, their legal effect, or the effect which is to be given to them. The meaning 

of the words I take to be a question of fact in all cases, whether we are dealing with a poem or a legal 

document. The effect of the words is a question of law.’ The ‘meaning of the words’ is what I call 

interpretation, whether the words to be interpreted into ordinary English are foreign words or code 

words or trade words or mere signs or even ordinary English words which on examination of 

surrounding circumstances turn out to be incomplete. Their effect when translated into complete 

English is construction. If that distinction be borne in mind very little difficulty remains. 

Life Insurance Co of Australia Ltd v Phillips (1925) 36 CLR 60 (per Isaacs J). 

 

Rationale 
...the nature of the task of this court is clear. It is to leave to the tribunal of fact decisions as to  

the facts and to interfere only when the identified error is one of law: Repatriation Commission v 

Thompson (1988) 82 ALR 352, 357.  

 

Relevance  

Jurisdiction - appeals limited to “a question of law” 

Administrative Appeals Tribunal Act 1975 (Cth) s 44(1):  
A party to a proceeding before the Tribunal may appeal to the Federal Court of Australia, on a question 

of law, from any decision of the Tribunal in that proceeding. 

 

Questions of fact 

Legislation which uses words according to their common understanding - do the facts as 

found fall within these words ?  

Eg Brutus v Cozens [1972] UKHL 6; (1973) AC 854: whether the appellant’s 

behaviour was ‘insulting’. As it was not unreasonable to hold that his behaviour was 

insulting, the question was one of fact.  

Canwest Global Communications Corporation v Australian Broadcasting Authority (1998) 

82 FCR 46, 85 (per Beaumont J):  

The meaning of ‘secure’ in the expression “in a position to...appoint or secure the 

appointment of...at least half of the board of directors of...” 

Distinguished AGFA-Geveart (see below) as a case which concerned a composite phrase. The 

verb “secure” had “obtain” as one of its primary dictionary meanings and added that when 

the Australian Broadcasting Authority understood the verb in that sense and applied it to the 

facts as it found them, it could not be said that its conclusion was not open as a matter of fact 

and no question of law arose.  

 

Questions of Law 

The question whether facts fully found fall within the provisions of a statutory enactment is a 

question of law:  
this seems to me to be the only reasonable view. The distinction between the two classes of question is, 

I think, greatly simplified, if we bear in mind the distinction, so clearly drawn by Wigmore, between 

the factum probandum (the ultimate fact in issue) and facta probantia (the facts adduced to prove or 

disprove that ultimate fact). The ‘facts’ referred to by Lord Parker...are the facta probantia. Where the 

factum probandum involves a term used in a statute, the question whether the accepted facta probantia 

establish that factum probandum will generally - so far as I can see, always - be a question of law.  

Hayes v Federal Commissioner of Taxation [1956] HCA 21; (1956) 96 CLR 47, 51 

(per Fullagar J). 

“membership of a particular social group”: Article 1A(2) of the Convention Relating to the 

Status of Refugees: Minister for Immigration & Ethnic Affairs v Respondent A [1995] FCA 

1305; (1995) 57 FCR 309, 315-316. 

 

Mixed question of law and fact 
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The question whether certain operations answered the description ‘mining operations upon a 

mining property’ within the meaning of Income Tax Assessment Act 1936 (Cth) s 122 was 

found to be a mixed question of law and fact in 2SW Associated Blue-Metal Quarries Ltd v 

Federal Commissioner of Taxation (1956) 94 CLR 309, 511-512 (per Kitto J): 
First it is necessary to decide as a matter of law whether the Act uses the expressions ‘mining 

operations’ and ‘mining property’ in any other sense than that which they have in ordinary speech. 

[No]. 

The “common understanding of the words has...to be determined” as “a question of fact”.  

The next question must be whether the material before the Court reasonably admits of different 

conclusions as to whether the appellant’s operations fall within the ordinary meaning of the words as so 

determined; and that is a question of law. If different conclusions are reasonably possible, it is 

necessary to decide which is the correct conclusion; and that is a question of fact. 

 

Hope v Bathurst City Council [1980] HCA 16; (1980) 144 CLR 1.  

The primary judge said: 
I am mindful that it has been said that it is not necessary that the business should be a large one...; but 

there must be some activity of which it can be said that it has a significant commercial purpose or 

character. The words ‘business’ and ‘industry’ are familiar words which are in common and general 

use in the English language; and the question whether the facts of this case bring the activities of the 

appellant on the land within the description of one or both these words is one of fact... It is a question 

of fact which in my view must be answered against the appellant. 

Samuels JA in the Court of Appeal reasoned that:  

• Because ‘business’ is an ordinary English word, its meaning was not a question of law 

and, accordingly, whether the activities of the appellant constituted a business was a 

question of fact;  

• the primary judge’s determination involved an ultimate finding of fact; 

• in deciding that the commercial purposes for which the appellant used the land were 

insufficiently real or important, the primary judge did not make any error of law.  

The case presented the following questions of law: 

1. Did I err in law in holding that it was a question of fact whether the activities of the 

appellant on the land fell within the description of one or both of the words 'business' 

or 'industry' in the definition of 'Rural land' in s. 118 (1) of the Local Government Act, 

1919? 

2. If the answer to Question 1 is yes, should I have allowed the appeal as a matter of 

law? 

3. On the facts found and admitted should I, as a matter of law, have held that the 

appellant had discharged the onus of proof (vide s. 118 (7)) that the land was rural 

land? 

4. If the answer to Question 3 is yes should I, as a matter of law have allowed the 

appeal? 

Per Mason J:  
13. Although it has been common ground that ‘business’ is used in its ordinary meaning in s. 118 (1), 

the courts below have refrained from saying what that meaning is. This is perhaps understandable 

because the word has many meanings...In truth it is the popular meaning of the word as used in the 

expression ‘carrying on a business’, rather than the popular meaning of the word itself, that is 

enshrined in the statutory definition. It is the words ‘carrying on’ which imply the repetition of acts and 

activities which possess something of a permanent character. This conclusion serves to emphasize that 

it is necessary to engage in a process of construction in order to arrive at the meaning of the word in s. 

118(1).  

14. I accept, then, that ‘business’ in the sub-section has the ordinary or popular meaning which it would 

be given in the expression "carrying on the business of grazing". It denotes grazing activities 

undertaken as a commercial enterprise in the nature of a going concern, that is, activities engaged in for 

the purpose of profit on a continuous and repetitive basis. Putting aside the question whether the 

activities have a "grazing" character, the critical issue for decision is whether the material before the 

Court reasonably admits of different conclusions on the question whether the appellant's activities 
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constitute a ‘business’. On the facts as found, I conclude that the appellant's activities amounted to a 

business and that no other conclusion was reasonably open...Transactions were entered into on a 

continuous and repetitive basis for the purpose of making a profit. The activity had a permanent 

character in that it had been carried on without interruption since 1965. The appellant sought customers 

by advertising and kept appropriate financial records. The land, though small in area, was put to its best 

potential use and the pastures were improved and facilities including fences were provided for that use. 

There is nothing in the findings to suggest that the activities were other than genuine and real.  

18. His Honour may have erred in arriving at the common understanding of the word ‘business’. 

However, if this was an error, it was associated with an omission to relate the word to the expression 

with which it was associated, this being an error in construction and accordingly of law.  

19. Be that as it may, it is my opinion that the primary judge arrived at a conclusion which cannot 

reasonably be supported, having regard to the meaning which I ascribe to ‘business’ in the statutory 

definition, for on the facts as found the appellant's activities manifested the essential characteristics 

required of a business. 

 

Australian Gaslight Co v Valuer-General (1940) SR (NSW) 126. 

The Valuation of Land Act 1916 (NSW) s. 59(2):  
For the purposes of this section in determining the improved value of premises occupied for trade, 

business, or manufacturing purposes such premises shall not include any plant, machines, tools, or 

other appliances which are not fixed to the premises or which are only so fixed that they may be 

removed from the premises without structural damage thereto. 

Per Jordan CJ:  
In cases in which an appellate tribunal has jurisdiction to determine only questions of law, the 

following rules appear to be established by the authorities: 

(1) The question what is the meaning of an ordinary English word or phrase as used in the Statute is 

one of fact, not of law. This question is to be resolved by the relevant tribunal itself, by considering the 

word in its context with the assistance of dictionaries and other books, and not by expert evidence; 

although evidence is receivable as to the meaning of technical terms; and the meaning of a technical 

legal term is a question of law. 

(2) The question whether a particular set of facts comes within the description of such a word or phrase 

is one of fact. 

(3) A finding of fact by a tribunal of fact cannot be disturbed if the facts inferred by the tribunal, upon 

which the finding is based, are capable of supporting its finding, and there is evidence capable of 

supporting its inferences. 

(4) Such a finding can be disturbed only (a) if there is no evidence to support its inferences, or (b) if the 

facts inferred by it and supported by evidence are incapable of justifying the finding of fact based upon 

those inferences. Thus, if the facts inferred by the tribunal from the evidence before it are necessarily 

within the description of a word or phrase in a statute or necessarily outside that description, a contrary 

decision is wrong in law. If, however, the facts so inferred are capable of being regarded as either 

within or without the description, according to the relative significance attached to them, a decision 

either way by a tribunal of fact cannot be disturbed by a superior Court which can determine only 

questions of law. 

 

Collector of Customs v Pressure Tankers Pty Ltd and Pozzolanic Enterprises Pty Ltd [1993] 

FCA 322; (1993) 115 ALR 1 (1993) 18 AAR 9 (1993) 43 FCR 280. 

Per Neaves, French and Cooper JJ: 
23. The principles according to which the jurisdiction conferred by s.44 is limited are not always easy 

of application. Distinctions between a question of fact and a question of law can be elusive. The proper 

interpretation, construction and application of a statute to a given case raise issues which may be or 

involve questions of fact or law or mixed fact and law. Nevertheless there are five general propositions 

which emerge from the cases:  

1. The question whether a word or phrase in a statute is to be given its ordinary meaning or 

some technical or other meaning is a question of law. 

2. The ordinary meaning of a word or its non-legal technical meaning is a question of fact. 

3. The meaning of a technical legal term is a question of law.  

4. The effect or construction of a term whose meaning or interpretation is established is a 

question of law.  

5. The question whether facts fully found fall within the provision of a statutory enactment 

properly construed is generally a question of law (citations omitted).  
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25. This principle [number 5] is qualified when a statute uses words according to their ordinary 

meaning and the question is whether the facts as found fall within those words. Where it is reasonably 

open to hold that they do, then the question whether they do or not is one of fact...   

28. The words ‘connected with’ are capable of describing a spectrum of relationships ranging from the 

direct and immediate to the tenuous and remote...the meaning of the word ‘connection’ is wide and 

imprecise, one of its common meanings being ‘relation between things one of which is bound up with, 

or involved in, another’ - Shorter Oxford English Dictionary. Although the words of the statute are 

construed according to their ordinary English meaning, that does not mean that their application to a set 

of facts is simply described as the matching of that set of facts with a factual description. There is 

necessarily a selection process involved. The range of relationships to which the words apply for the 

purpose of the Act depends upon a judgment about that purpose. The selection process involved is 

analogous to that used in determining what causal relationships between conduct and loss attract 

liability for the purpose of s.82 of the Trade Practices Act (1974) (Cth)...In the end this is not a process 

of fact finding. The facts are found. What is left is a value judgment about the range of the Act and that 

is a question of law. 

 

Composite Phrases 

What was the correct construction of ‘silver dye bleach reversal process’ ?  

Jenkinson J construed the phrase by reference to the trade or technical meaning of ‘silver dye 

bleach process’ and the ordinary meaning of ‘reversal’. Did this raise any appealable 

questions of law ?  
The distinction between questions of fact and questions of law is a vital distinction in many fields of 

law. Notwithstanding attempts by many distinguished judges and jurists to formulate tests for finding 

the line between the two questions, no satisfactory test of universal application has yet been 

formulated.  

Such general expositions of the law are helpful in many circumstances. But they lose a degree of their 

utility when, as in the present case, the phrase or term in issue is complex or the inquiry that the 

primary decision-maker embarked upon is not clear. Thus, the phrase ‘silver dye bleach reversal 

process’ is not easily pigeon-holed in terms of the general rules summarised in Pozzolanic... 

The meaning attributed to individual words in a phrase ultimately dictates the effect or construction 

that one gives to the phrase when taken as a whole and the approach that one adopts in determining the 

meaning of the individual words of that phrase is bound up in the syntactical construction of the phrase 

in question...If the notions of meaning and construction are interdependent, as we think they are, then it 

is difficult to see how meaning is a question of fact while construction is a question of law without 

insisting on some qualification concerning construction that is currently absent from the law. 

The principle is that the determination of whether an ‘Act uses [an] expression ... in any other sense 

than that which they have in ordinary speech’ is always a question of law...All that is required for a 

reviewable question of law to be raised is for a phrase to be identified as being used in a sense different 

from that which it has in ordinary speech. It is clear that Jenkinson J treated the phrase ‘silver dye 

bleach reversal process’ as a composite one whose meaning depended on evidence. Whether he was 

correct in doing so therefore raises a question of law. 

We can see no reason to disturb Jenkinson J’s finding which in our view was supported by the evidence 

and was correct as a matter of law.  

No doubt there are cases where a court or tribunal must interpret a composite phrase by reference to the 

ordinary meaning of the words taken as a whole without recourse to the trade meaning that one or more 

of its words may have. Much depends on the subject matter and context of the phrase. In the area of 

statutory interpretation and construction, courts must be wary of propounding rigid rules. Even the use 

of general rules carries dangers in this area because of the tendency for such rules to be given an 

inflexible application. Nevertheless, when construing a composite phrase which does not have a trade 

meaning, it will ordinarily make sense for a court or tribunal to take notice of the trade meaning of a 

word or words within that expression, provided such an interpretation does not lead to a result which is 

absurd in the sense that the result may be unworkable or impracticable, inconvenient, anomalous or 

illogical, futile or pointless, or artificial. Consideration of the trade meaning of individual words in 

such cases is more likely than not to lead to the interpretation that the makers of the instrument had in 

mind. 

Collector of Customs v Agfa Gevaert Ltd [1996] HCA 36 (per Brennan CJ, Dawson, 

Toohey, Gaudron and McHugh JJ).  
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Industry Research Development Board v Bridgestone Australia Ltd (2001) 109 FCR 564. 

Whether the construction of the phrase “dealing with each other...from positions of 

comparable bargaining power” gave rise to a question of law.  

Bridgestone submitted that ‘comparable’ is an ordinary English word rather than a term of art 

and that its construction posed a question of fact, not a question of law.  

The proper construction of this provision raised a question of law. 

Per Lindgren J: 
51 Any attempt to divide up the section so as to reach a conclusion that the parties’ dispute is as to the 

meaning of only one word is artificial...While this expression is composed of ordinary English words, 

none of which is used as a technical term or as a term of art, the expression is ambiguous. In particular, 

the words “comparable bargaining power” might or might not refer to bargaining power which is 

“roughly equivalent”, “alike” or “similar”. 

52 Dictionary definitions can be found to support both this meaning and that favoured by the AAT.  

54 In the present case, the facts have been found and what is left is a choice as to which of two 

suggested meanings of the words of the statute is to be applied to those facts. That choice is not a 

matter of discretion; the statute truly bears only one of the two suggested meanings; the choice made 

will be correct or incorrect in law. According to the choice made, an expenditure may or may not be an 

allowable deduction. These considerations show that a question of law is involved. 

59...the meaning of the expression may be properly illuminated by resort to ‘legal’ argument. 

 

A recent illustration 

Assadourian v RTA [2011] NSWSC 1052 (per Rothman J). 
30 First, whether a particular set of facts comes within the description of a word or phrase that is an 

ordinary English word or phrase is a question of fact, not a question of law. Further, even if the terms 

of a statute were not ordinary English words and those terms required a legal construction, it is only in 

circumstances where the Court is posed the question whether the facts as established necessarily take 

them outside the words as construed (or necessarily renders them within the words to be construed) that 

a question of law arises. 

38 The question purportedly referred by the parties in these proceedings is a conclusion of fact. It 

remains so, even though the primary facts are agreed. The conclusion of fact may involve a question of 

law, namely, the proper construction of ‘tow truck operator’ or ‘carry on business as a tow truck 

operator’, but the question posed is not itself a question of law and is incapable of reference under s 

79A of the ADT Act.  

 

Summary 

It is not always easy to distinguish between a question of law and a question of fact: 
No doubt, it is important to recognise that s 302 of the [Criminal Procedure Act] permits reservation of 

only questions of law for determination by the Court of Appeal. As cases like Blue Metal Quarries, 

Federal Commissioner of Taxation v Broken Hill South Ltd and Collector of Customs v Agfa-Gevaert 

Ltd all show, it may therefore be necessary to distinguish between questions of law and questions of 

fact. And drawing that distinction may not be easy. As this Court said in Agfa-Gavaert, ‘no satisfactory 

test of universal application has yet been formulated’ for doing so’: Director of Public Prosecutions 

(Cth) v JM [2013] HCA 30, [39]. 

The determination whether an “Act uses an expression...in any other sense than that which 

they have in ordinary speech” is always a question of law: 2SW Associated Blue-Metal 

Quarries (1956) 94 CLR 509, 511-112 (per Kitto J).  
All that is required for a reviewable question of law to be raised is for a phrase to be identified as being 

used on a sense different from that which it has in ordinary speech: Collector of Customs v Agfa 

Gevaert Ltd (1996) 186 CLR 389, 397. 

Consider:  

• the importance of the language of the statute in determining the nature of the 

proceeding in the appellate court and its powers and functions.  

• the different stages of the decision-making process at which the issue arises: the 

process of determining the facts, the finding of facts, the determination of the 

applicable law, and the application of the law to the facts as found. 
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M Aronson, “Unreasonableness and Error of Law” (2001) 24(2) University of New South 

Wales Law Journal 315. 

J Batrouney QC, “The distinction between questions of fact and questions of law in section 

44 appeals to the Federal Court”, Tax Bar Association Seminar. 

 

B) Inadequate Reasons for a Decision 

Some preliminary matters  
(i) Has a ‘decision’ as contemplated by the legislation been made ? 

Examine the entirety of the decision-making process, including any omission to afford a 

written notice setting out the reasons for the decision. 

Distinction: where a decision-maker has inadequate materials before it to make a decision vs 

where the inadequacy of the materials suggested that no decision as contemplated by the 

legislation was made. 
The inadequacy of the material is not in itself a ground for prohibition. But it is a circumstance which 

may support the inference that the tribunal is applying the wrong test or is not in reality satisfied of the 

requisite matters. If there are other indications that this is so or that the purpose of the function 

committed to the tribunal is misconceived it is but a short step to the conclusion that in truth the power 

has not arisen because the conditions for its exercise do not exist in law and in fact: R v Australian 

Stevedoring Industry Board; Ex parte Melbourne Stevedoring Co Pty Ltd [1953] HCA 22; (1953) 88 

CLR 100, [15] (Dixon CJ, Williams, Webb and Fullagar JJ). 

 

(ii) Are the reasons given the reasons of the decision-maker ?  
As the “decision” is in law one to be made by the Minister, the reasons must be those of the Minister 

personally not just the reasons, if any, held by others. Only the Minister’s reasons will be “the 

reasons...for the decision: Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex 

parte Palme [2003] HCA 56 (per Kirby J). 

 

The Function of Reasons  
There are policy considerations in favour of reasoned administrative decisions (see eg 

Osmond v Public Service Board [1984] 3 NSWLR 447, 463 (per Kirby P)). A duty to provide 

reasons serves several functions:  

• Enables a recipient to see whether any error that might be the subject of review or 

appeal has been committed, with a view to determining whether the decision should 

be challenged:  
o A statement of reasons may be necessary to enable a party to exercise a right of appeal or such 

rights as he or she may have to contest the decision. This reasoning applies where there is an 

appeal from an administrative decision maker to a panel or from an expert to a panel of 

experts: Campbelltown City Council v Vegan & Ors [2006] NSWCA 284, [24] (per Handley 

JA), applying Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247. 
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o The absence of reasons make it difficult when pursuing judicial review: Avon 

Downs Pty Ltd v Federal Commissioner of Taxation [1949] HCA 26; (1949) 

78 CLR 353, 360 (per Dixon J). 

o Bodies exercising discretionary powers should as a general rule give reasons 

for their decisions.  

o Consistent with an ordinary sense of justice or due process. A statement of 

reasons which “enables the parties to see the extent to which their arguments 

have been understood and accepted as well as the basis of the judge’s 

decision”: Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 

279 (per McHugh J). 

• Good and effective government obtains support and legitimacy unless it is 

accountable to those who are affected by the decision: 
o It is not really surprising that, in a complex society in which there are a proliferation of 

tribunals with power to affect citizens’ rights and liabilities, the courts have come to insist that 

it is an incident of a duty to act fairly that decisions be adequately explained: Cypressvale P/L 

v Retail Shop Leases Tribunal [1995] QCA 187 (per Fitzgerald P).  

o promote public confidence in the administrative process by disclosing the 

reasoning process of decision-makers to the public. 

• Public scrutiny provides a distinctive for decision-makers to be arbitrary.  

o assist tribunals and courts in providing merits and judicial review. 

o to provide “the quality of rationality” which distinguishes a judicial decision 

from an arbitrary decision – promotes judicial accountability. 
o [W]ithout the articulation of reasons, a judicial decision cannot be distinguished from an 

arbitrary decision. In my opinion the giving of reasons is correctly perceived as “a necessary 

incident of the judicial process” because it enables the basis of the decision to be seen and 

understood both for the instant case and for the future direction of the law: Soulemezis v 

Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247 (per McHugh JA). 

• The discipline of providing reasons will make administrators careful in their decision-

making.  

o administrative agencies are compelled to adequately articulate the bases of 

their action and show a rational connection between the facts found and the 

choice made. 

o Healthy discipline for those who exercise power over others;  

o To improve the quality of primary decision-making. 

• Providing reasons guides future cases.  

o reasoning provides a precedent for deciding future cases: Soulemezis v Dudley 

(Holdings) Pty. Ltd. (1987) 10 NSWLR 247, 278-279 (per McHugh JA).  

Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Palme 

[2003] HCA 56 (per Kirby J):  

The rationale of the obligation to provide reasons for administrative decisions is that 

they amount to a “salutary discipline for those who have to decide anything that 

adversely affects others”. They encourage “a careful examination of the relevant 

issues, the elimination of extraneous considerations, and consistency in decision-

making”. They provide guidance for future like decisions. In many cases they 

promote the acceptance of decisions once made. They facilitate the work of the courts 

in performing their supervisory functions where they have jurisdiction to do so. They 

encourage good administration generally by ensuring that a decision is properly 

considered by the repository of the power. They promote real consideration of the 

issues and discourage the decision-maker from merely going through the motions. 

Where the decision effects the redefinition of the status of a person by the agencies of 

the State, they guard against the arbitrariness that would be involved in such a 
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redefinition without proper reasons. By giving reasons, the repository of public power 

increases “public confidence in, and the legitimacy of, the administrative process”. 

The importance of reasons in decisions under the Migration Act 1958 (Cth) include:  

(1) The immediate consequences of the decision for the liberty of the person affected 

by it, given that, if not otherwise in custody, the person must be taken into 

immigration detention and held there pending execution of the decision; 

(2) The drastic consequences of such a decision for the person concerned, the person's 

family and commonly other Australian citizens having close relationships with the 

person; 

(3) The fact that the making of the decision by the Minister personally deprives the 

person affected of a right to have the decision reviewed by the AAT, such as would 

otherwise apply if the decision were made by the delegate of the Minister; and 

(4) The fact that the Minister is not obliged in such a case to report to the Parliament 

on the making of such a decision. The procedure of parliamentary tabling represents a 

form of political accountability for the Minister's decision.  

 

Arguments against requiring reasons 

• Tempts or encourages merits review.  

• Leads to the development of institutionalised processes for producing reasons, with 

decisions based on precedent, or produced by someone other than a decision-maker. 

• Does not encourage rationality or consideration of the merits because tried and tested 

justifications are relied upon.  

• Additional burdens and expenses imposed on administrative decision-makers.  

o increased cost and delay  

o induces a lack of candour by decision-makers.   

 

What is a statement of reasons 

• eg a memorandum of advice from an advisor ? 

• is a question of fact. 

 

Failing to provide a written statement setting out the reasons for a decision 

Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Palme 

[2003] HCA 56,  

Migration Act 1958 (Cth) s 501G: 
(1)...the Minister must give the person a written notice that: 

(c) sets out the decision; and 

(d) specifies the provision under which the decision was made and sets out the effect of that provision; 

and 

(e) sets out the reasons (other than non-disclosable information) for the decision ... 

(3) A notice under subsection (1) must be given in the prescribed manner. 

(4) A failure to comply with this section in relation to a decision does not affect the validity of the 

decision. 

The document was headed: 
“MINISTERS [sic] DECISION ON CANCELLATION UNDER S 501(2) 

PART E: DECISION” 

The document stated: 
I have considered all relevant matters including (1) an assessment of the Character Test as defined by s 

501(6) of [the Act], (2) [the Direction] and [the prosecutor's] comments, and have decided ... 

Per McHugh J: The Minister failed to comply with this section. What he provided to the 

prosecutor did not constitute “reasons” for the purpose of s 501G(1)(e). What the Minister 

did was to provide the prosecutor with a copy of the Departmental brief to the Minister 

discussing the issues in the case neutrally. The brief did not argue for any particular 
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conclusion. It also contained an attachment that listed the options open to the Minister. One 

option was to cancel the visa. The Minister took that option, which he indicated by crossing 

out the other options. The copy sent to the prosecutor showed that the Minister had exercised 

this option and cancelled the visa. But it is impossible to deduce from the selection of the 

option and the brief's discussion of the issues, what were the Minister's reasons for cancelling 

the visa. 

Per Gleeson CJ, Gummow and Heydon JJ: In any event, the Parliament obliged the Minister, 

having reached a conclusion, to set out his reasons and, in order to discharge that duty, it was 

at least necessary for him to express the essential ground or grounds for his conclusion that 

the prosecutor had not satisfied him that he passed the character test and that the prosecutor's 

visa should be cancelled. That was not done. 

Per Kirby J: the reasons were inadequate. The brief remained a statement of ministerial 

options. Without more, it’s very purpose prevented its fulfilling the requirement of providing 

“the reasons” for a decision that opted for one of three possible decisions on cancellation: 

(i) There is no indication in the Minister's hand or otherwise following the record of 

his decision of the reasons that actually led the Minister to the decision that he made. 

The selection of the Minister's "reasons" is left to inference. They must be deduced 

from the terms of the brief. There are few clear indications of how that process is to 

be carried out. In fact, at least in this case, it is left to guesswork and speculation. 

(ii) To state “I have considered all relevant matters” is an all-embracing and self-

serving statement of conclusion not of the reasons for that conclusion. It does not 

identify the matters in the brief that the Minister ultimately considered to be relevant 

to the exercise of his discretion and those that he regarded as irrelevant or 

insubstantial. It does not reveal the reasons why the Minister opted for one rather than 

any of the three other possibilities offered to him at the conclusion of the brief. A 

greater specificity than simple reference to "all relevant matters" is envisaged by the 

language of s 501G(1).  

(iii) The statement of the decision to cancel the visa, with its reference to the reason 

that the Minister "reasonably suspect[s] that [the prosecutor] does not pass the 

character test and [he] has not satisfied me that he passes the character test", is a 

statement of conclusion. It is not a statement of "reasons" that address the various 

arguments elaborated in the brief as pertinent to the ultimate discretion afforded to the 

Minister by s 501(2) of the Act. Given that there was no real contest that the 

prosecutor did not pass the "character test", as defined by the Act, it remained for the 

Minister's "reasons" to explain why, in the circumstances, the discretion to cancel the 

visa was exercised rather than the discretion not to do so in light of the countervailing 

factual considerations relevant to the case.  

(iv) Fourthly, the format of the departmental brief could scarcely serve as an 

indication of “the reasons” for the Minister's decision. The departmental brief in this 

case studiously refrained from making a recommendation to the Minister as to the 

decision that he should reach. In so far as it offered various suggestions as to what 

was "open for the Minister to find", such suggestions were expressed in terms that 

pulled in opposite directions. 

Therefore, simply to treat the brief as incorporated by reference by way of the 

Minister's consideration of “all relevant matters” gives no clue as to the way the 

Minister resolved the tension critical to the decision in the prosecutor's case between 

those factors favouring cancellation and those factors favouring non-cancellation. The 

very fact that the design of the brief in its concluding section permitted the Minister to 

reach opposite decisions, indicates that provision of the brief without some 
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elaboration and explanation by the Minister would not constitute notification of “the 

reasons” for the decision.  

 

'on-existent reasons  
[T]he fact that no reasons are given for a decision does not mean that it cannot be questioned; indeed, if 

the decision-maker does not give any reason for his decision, the court may be able to infer that he had 

no good reason. 

Public Service Board of 2SW v Osmond [1986] HCA 7; (1986) 159 CLR 656, [7] (per 

Gibbs CJ).  

The failure by the respondent to give a written notice setting out the reasons for the decision 

attracted review because there had been a failure to observe “procedures that were required 

by [the] Act...to be observed in connection with the making of the decision”: W157/00A v 

Minister for Immigration and Multicultural Affairs [2001] FCA 1536 (per Lee J).  

The statutory scheme may make the giving of reasons a condition precedent to the validity of 

a decision. A decision that does not give reasons will be made without authority.  
o “A better test for determining the issue of validity is to ask whether it was a purpose of the legislation 

that an act done in breach of the provision should be invalid.” In determining the purpose of the 

legislation, regard has to be had to “the language of the relevant provision and the scope and object of 

the whole statute”: Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; 194 CLR 

355; 153 ALR 490; 72 ALJR 841. 

Note that a failure in notification may not of itself affect the validity of the cancellation 

decision eg s 501G(4), Migration Act 1958 (Cth), relied on in Re Minister for Immigration 

and Multicultural and Indigenous Affairs; Ex parte Palme [2003] HCA 56, per Gleeson CJ, 

Gummow and Heydon JJ, and McHugh J. 

But per Kirby J: the requirements of s 501G(1) should be approached on the footing 

that the obligation expressed by the Parliament, including to provide written notice of 

the reasons for such decisions, was intended to be taken seriously and complied with. 

The provisions of sub-s (4) of the section are to be read with that assumption in mind. 

Jurisdictional error in the form of a constructive failure to exercise jurisdiction has 

been demonstrated. 

Exceptions can apply eg non-disclosable information that can be omitted from reasons. 

The failure to provide reasons does not by itself constitute jurisdictional error: Re Minister for 

Immigration and Multicultural and Indigenous Affairs; Ex parte Palme [2003] HCA 56; 

(2003) 216 CLR 212, 224-6 (per Gleeson CJ, Gummow and Heydon JJ) and 228 (per 

McHugh J). 
Moreover, the provision of reasons for decisions affecting persons' rights and liabilities is usually 

desirable, serving objectives such as candour in decision-making, the accountability of decision-

makers, the reconciliation of parties to the results of litigation and promoting the drawing of 

conclusions which are rational and soundly based on legal principles. Nevertheless, the general 

desirability of reasons, and in certain cases their necessity, in my view are not sufficient considerations 

to found an all-embracing principle that failure to state reasons or adequate reasons for a judicial 

decision constitutes an error of law vitiating the decision: Perkins v County Court of Victoria & Ors 

[2000] VSCA 171 (per Buchanan JA).  

 

The legal basis for an obligation to give reasons 

(i) Statutory – consider the legislative terms:  

Cypressvale P/L & anor v Retail Shop Leases Tribunal [1995] QCA 187: 

The Retail Shop Leases Tribunal must observe natural justice “in the course 

of...proceedings”: Retail Shop Leases Act 1984 (Qld) s 50(b).  

Does that obligation include a duty to give adequate reasons for its decision ?  
Having regard to the nature of the Tribunal’s jurisdiction, functions and powers and the context - i.e., a 

requirement that the Tribunal exercise natural justice – “proceedings” should be given a broad, rather 

than a narrow meaning and should be held to include every step in, or aspect of, a proceeding, 
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including the Tribunal's decision at the conclusion of the “proceedings”. Indeed, it is difficult to 

comprehend that the legislature could have intended that the Tribunal not be obliged to act fairly at 

such a critical point in the exercise of its statutory powers, or that, by not giving adequate reasons, it 

could render the challenges contemplated by s.50 nugatory or, at least, substantially ineffective: per 

Fitzgerald P. 

 

The Commissioner of Taxation was under a duty, if requested, to inform a taxpayer of the 

reasons for an opinion which had been formed under s 99A, Income Tax Assessment Act 

(Cth): Giris Pty. Ltd. v Federal Commissioner of Taxation, 373 (per Barwick C.J.) and 384 

(per Windeyer J). See also Federal Commissioner of Taxation v Brian Hatch Timber Co. 

(Sales) Pty. Ltd. [1972] HCA 73; (1972) 128 CLR 28, 60 (per Owen J) (applied to s 80A, 

Income Tax Assessment Act). 

 

Illustrative statutory provisions 

Administrative Decisions (Judicial Review) Act 1977 (Cth) s 13:  
Reasons for decision may be obtained 

(1) Where a person makes a decision to which this section applies, any person who is entitled to make 

an application to the Federal Court or the Federal Circuit Court under section 5 in relation to the 

decision may, by notice in writing given to the person who made the decision, request him or her to 

furnish a statement in writing setting out the findings on material questions of fact, referring to the 

evidence or other material on which those findings were based and giving the reasons for the decision. 

(2) Where such a request is made, the person who made the decision shall, subject to this section, as 

soon as practicable, and in any event within 28 days, after receiving the request, prepare the statement 

and furnish it to the person who made the request. 

(3) Where a person to whom a request is made under subsection (1) is of the opinion that the person 

who made the request was not entitled to make the request, the first-mentioned person may, within 28 

days after receiving the request: 

(a) give to the second-mentioned person notice in writing of his or her opinion; or 

(b) apply to the Federal Court or the Federal Circuit Court under subsection (4A) for an order declaring 

that the person who made the request was not entitled to make the request. 

(4) Where a person gives a notice under subsection (3), or applies to the Federal Court or the Federal 

Circuit Court under subsection (4A), with respect to a request, the person is not required to comply 

with the request unless: 

(a) the Federal Court or the Federal Circuit Court, on an application under subsection (4A), declares 

that the person who made the request was entitled to make the request; or 

(b) the person who gave the notice under subsection (3) has applied to the Federal Court or the Federal 

Circuit Court under subsection (4A) for an order declaring that the person who made the request was 

not entitled to make the request and the court refuses that application; 

and, in either of those cases, the person who gave the notice shall prepare the statement to which the 

request relates and furnish it to the person who made the request within 28 days after the decision of 

the court. 

(4A) The Federal Court or the Federal Circuit Court may, on the application of: 

(a) a person to whom a request is made under subsection (1); or 

(b) a person who has received a notice under subsection (3); 

make an order declaring that the person who made the request concerned was, or was not, entitled to 

make the request. 

(5) A person to whom a request for a statement in relation to a decision is made under subsection (1) 

may refuse to prepare and furnish the statement if: 

(a) in the case of a decision the terms of which were recorded in writing and set out in a document that 

was furnished to the person who made the request--the request was not made on or before the twenty-

eighth day after the day on which that document was so furnished; or 

(b) in any other case--the request was not made within a reasonable time after the decision was made; 

and in any such case the person to whom the request was made shall give to the person who made the 

request, within 14 days after receiving the request, notice in writing stating that the statement will not 

be furnished to him or her and giving the reason why the statement will not be so furnished. 

(6) For the purposes of paragraph (5)(b), a request for a statement in relation to a decision shall be 

deemed to have been made within a reasonable time after the decision was made if the Federal Court or 
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the Federal Circuit Court, on application by the person who made the request, declares that the request 

was made within a reasonable time after the decision was made. 

(7) If the Federal Court or the Federal Circuit Court, upon application for an order under this 

subsection made to it by a person to whom a statement has been furnished in pursuance of a request 

under subsection (1), considers that the statement does not contain adequate particulars of findings on 

material questions of fact, an adequate reference to the evidence or other material on which those 

findings were based or adequate particulars of the reasons for the decision, the court may order the 

person who furnished the statement to furnish to the person who made the request for the statement, 

within such time as is specified in the order, an additional statement or additional statements containing 

further and better particulars in relation to matters specified in the order with respect to those findings, 

that evidence or other material or those reasons. 

(8) The regulations may declare a class or classes of decisions to be decisions that are not decisions to 

which this section applies. 

(9) Regulations made under subsection (8) may specify a class of decisions in any way, whether by 

reference to the nature or subject matter of the decisions, by reference to the enactment or provision of 

an enactment under which they are made, by reference to the holder of the office by whom they are 

made, or otherwise. 

(10) A regulation made under subsection (8) applies only in relation to decisions made after the 

regulation takes effect. 

(11) In this section, decision to which this section applies means a decision that is a decision to which 

this Act applies, but does not include: 

(a) a decision in relation to which section 28 of the Administrative Appeals Tribunal Act 1975 applies; 

(b) a decision that includes, or is accompanied by a statement setting out, findings of facts, a reference 

to the evidence or other material on which those findings were based and the reasons for the decision; 

or 

(c) a decision included in any of the classes of decision set out in Schedule 2. 

 

Administrative Decisions (Judicial Review) Act 1977 (Cth) s 13A:  
Certain information not required to be disclosed 

(1) This section applies in relation to any information to which a request made to a person under 

subsection 13(1) relates, being information that: 

(a) relates to the personal affairs or business affairs of a person, other than the person making the 

request; and 

(b) is information: 

(i) that was supplied in confidence; 

(ii) the publication of which would reveal a trade secret; 

(iii) that was furnished in compliance with a duty imposed by an enactment; or 

(iv) the furnishing of which in accordance with the request would be in contravention of an enactment, 

being an enactment that expressly imposes on the person to whom the request is made a duty not to 

divulge or communicate to any person, or to any person other than a person included in a prescribed 

class of persons, or except in prescribed circumstances, information of that kind. 

(2) Where a person has been requested in accordance with subsection 13(1) to furnish a statement to a 

person: 

(a) the first-mentioned person is not required to include in the statement any information in relation to 

which this section applies; and 

(b) where the statement would be false or misleading if it did not include such information--the first-

mentioned person is not required by section 13 to furnish the statement. 

(3) Where, by reason of subsection (2), information is not included in a statement furnished by a person 

or a statement is not furnished by a person, the person shall give notice in writing to the person who 

requested the statement: 

(a) in a case where information is not included in a statement--stating that the information is not so 

included and giving the reason for not including the information; or 

(b) in a case where a statement is not furnished--stating that the statement will not be furnished and 

giving the reason for not furnishing the statement. 

(4) Nothing in this section affects the power of the Federal Court or the Federal Circuit Court to make 

an order for the discovery of documents or to require the giving of evidence or the production of 

documents to the court. 

 

Administrative Appeals Tribunal Act 1975 (Cth) s 28: 
Person affected by decision may obtain reasons for decision 
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Request for statement of reasons 

(1) Subject to subsection (1AAA), if a person makes a decision in respect of which an application may 

be made to the Tribunal for a review, any person (in this section referred to as the applicant ) who is 

entitled to apply to the Tribunal for a review of the decision may, by notice in writing given to the 

person who made the decision, request that person to give to the applicant a statement in writing setting 

out the findings on material questions of fact, referring to the evidence or other material on which those 

findings were based and giving the reasons for the decision, and the person who made the decision 

shall, as soon as practicable but in any case within 28 days after receiving the request, prepare, and give 

to the applicant, such a statement. 

Exception--Security Appeals Division 

(1AAA) Subsection (1) does not apply to a decision if the powers of the Tribunal in respect of an 

application for review of the decision are required by subsection 19(6) to be exercised in the Security 

Appeals Division. 

What happens if decision-maker contests applicant's entitlement to statement of reasons 

(1AA) Where a person to whom a request for a statement in relation to a decision is made by an 

applicant under subsection (1) is of the opinion that the applicant is not entitled to be given the 

statement, that person shall, as soon as practicable but in any case within 28 days after receiving the 

request, give to the applicant notice in writing of his or her opinion. 

(1AB) A person who gives a notice under subsection (1AA) with respect to a request for a statement in 

relation to a decision is not required to comply with the request unless the Tribunal, on application 

under subsection (1AC), decides that the applicant was entitled to be given the statement, and, if the 

Tribunal so decides, the first-mentioned person shall prepare the statement and give it to the applicant 

within 28 days after the decision of the Tribunal is given. 

(1AC) The Tribunal shall, on an application being made, as prescribed, by an applicant who has 

received a notice under subsection (1AA) with respect to a request for a statement in relation to a 

decision, decide whether the applicant was, or was not, entitled to be given the statement. 

When decision-maker may refuse to give statement of reasons 

(1A) A person to whom a request for a statement in relation to a decision is made under subsection (1) 

may refuse to prepare and give the statement if: 

(a) in the case of a decision the terms of which were recorded in writing and set out in a document that 

was given to the applicant--the request was not made on or before the twenty-eighth day after the day 

on which that document was given to the applicant; or 

(b) in any other case--the request was not made within a reasonable time after the decision was made; 

and in any such case the person to whom the request was made shall give to the applicant, as soon as 

practicable but in any case within 28 days after receiving the request, notice in writing stating that the 

statement will not be given to him or her and giving the reason why the statement will not be so given. 

(1B) For the purposes of paragraph (1A)(b), a request for a statement in relation to a decision shall be 

deemed to have been made within a reasonable time after the decision was made if the Tribunal, on 

application by the person who made the request, declares that the request was made within a reasonable 

time after the decision was made. 

Public interest certificate 

(2) If the Attorney-General certifies, by writing signed by him or her, that the disclosure of any matter 

contained in a statement prepared in accordance with subsection (1) would be contrary to the public 

interest: 

(a) by reason that it would prejudice the security, defence or international relations of Australia; 

(b) by reason that it would involve the disclosure of deliberations of the Cabinet or of a Committee of 

the Cabinet; or 

(c) for any other reason specified in the certificate that could form the basis for a claim by the Crown in 

right of the Commonwealth in a judicial proceeding that the matter should not be disclosed; 

subsections (3) and (3A) have effect. 

(3) A person to whom a request for a statement in relation to a decision is made under subsection (1): 

(a) is not required to include in the statement any matter in relation to which the Attorney-General has 

given a certificate under subsection (2); and 

(b) where the statement would be false or misleading if it did not include such matter--is not required 

by subsection (1) to give the statement to the applicant. 

(3A) Where a certificate is given under subsection (2) in relation to matter contained in a statement 

prepared in accordance with subsection (1) in relation to a decision: 

(a) the person who made the decision shall notify the applicant in writing: 

(i) in a case where the matter is not included in the statement--that the matter is not so included and 

giving the reason for not including the matter; or 



15 

 

(ii) in a case where the statement is not given--that the statement will not be given and giving the 

reason for not giving the statement; and 

(b) subsections 36(2), (3), (3A) and (4) and 36D(1) to (6), inclusive, apply in relation to any statement 

referred to in paragraph 37(1)(a) in relation to that decision that is lodged with the Tribunal under 

section 37 as if the certificate were a certificate given under subsection 36(1) in relation to any such 

matter that is contained in the last-mentioned statement. 

When applicant not entitled to request statement of reasons 

(4) The applicant is not entitled to make a request under subsection (1) if: 

(a) the decision sets out the findings on material questions of fact, refers to the evidence or other 

material on which those findings were based and gives the reasons for the decision, and a document 

setting out the terms of the decision has been given to him or her; or 

(b) a statement in writing setting out the findings on material questions of fact, referring to the evidence 

or other material on which those findings were based and giving the reasons for the decision has 

already been given to him or her. 

Inadequate statement of reasons 

(5) If the Tribunal, upon application, as prescribed, for a declaration under this subsection made to it by 

an applicant to whom a statement has been given in pursuance of a request under subsection (1), 

considers that the statement does not contain adequate particulars of findings on material questions of 

fact, an adequate reference to the evidence or other material on which those findings were based or 

adequate particulars of the reasons for the decision, the Tribunal may make a declaration accordingly, 

and, where the Tribunal makes such a declaration, the person to whom the request for the statement 

was made shall, as soon as practicable but in any case within 28 days after the Tribunal makes the 

declaration, give to the applicant an additional statement or additional statements containing further 

and better particulars in relation to matters specified in the declaration with respect to those findings, 

that evidence or other material or those reasons. 

 

Acts Interpretation Act 1901 (Cth) s 25D 
Content of statements of reasons for decisions 

Where an Act requires a tribunal, body or person making a decision to give written reasons for the 

decision, whether the expression "reasons", "grounds" or any other expression is used, the instrument 

giving the reasons shall also set out the findings on material questions of fact and refer to the evidence 

or other material on which those findings were based. 

 

(ii) Common law: 
There is no general rule of the common law, or principle of natural justice, that requires reasons to be 

given for administrative decisions, even decisions which have been made in the exercise of a statutory 

discretion and which may adversely affect the interests, or defeat the legitimate or reasonable 

expectations, of other persons: Public Service Board of 2SW v Osmond [1986] HCA 7; (1986) 159 

CLR 656, [6] (per Gibbs CJ).  

Although the authorities upon which Gibbs CJ relied in Osmond may no longer be as 

definitive as they once were, Osmond remains the law in this country: Campbelltown City 

Council v Vegan & Ors [2006] NSWCA 284, [106] (per Basten JA).   

A general principle requiring the giving of reasons would need to be subject to exceptions.  

 

Public Service Association and Professional Officers’ Association Amalgamated Union of 

2ew South Wales v Secretary of the Treasury [2014] NSWCA 112: 

The Industrial Relations Act 1996 (NSW) contained no express duty for the Full Bench of the 

Industrial Relations Commission to provide reasons. However, there were several factors 

from which it could be inferred that Parliament intended that the Full Bench was obliged to 

give reasons for its decisions in unfair dismissal cases: 

• the nature of the jurisdiction (whether dismissing a person from employment was 

harsh, unreasonable or unjust) bore a close relationship to many civil disputes 

determined by courts;  

• the statutory obligation on appeal to follow the principles applying to appeals from 

discretionary decisions invoked general law principles applicable in courts;  
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• because the decision of the Commission at first instance, being subject to an appeal, 

would carry an obligation to give reasons, it is unlikely that the appellate body would 

have a lesser obligation. 

 

Procedural fairness as a basis underlying an obligation to give reasons 

Consider whether the circumstances of the case are such that natural justice requires reasons 

to be given. However, the rules of natural justice are designed to ensure fairness in the 

making of a decision and it is difficult to see how the fairness of an administrative decision 

can be affected by what is done after the decision has been made: Public Service Board of 

2SW v Osmond [1986] HCA 7; (1986) 159 CLR 656, [14] (per Gibbs CJ).  
[T]he suggested rule of natural justice that decisions must be supported by reasons extends the rules 

beyond the regulation of the manner in which decisions are made. To date the rules of natural justice 

have been limited to ensuring the fairness of the procedure leading to a decision and have not been 

concerned with the fairness of the decision resulting from the procedure. Notwithstanding the view of 

Deane, J. that the rules of natural justice require decisions to be based on probative and relevant 

material, the High Court has emphasised the procedural nature of the rules of natural justice. In my 

view a requirement that adequate reasons be furnished for decisions relates to the fairness of decisions 

rather than the fairness of the procedure leading to decisions: Perkins v County Court of Victoria & Ors 

[2000] VSCA 171 (per Buchanan JA). 

For another perspective:  
it is trite law that the common law rules of natural justice or procedural fair play are neither 

standardized nor immutable. The procedural consequences of their application depend upon the 

particular statutory framework within which they apply and upon the exigencies of the particular case. 

Their content may vary with changes in contemporary practice and standards. That being so, the 

statutory developments referred to in the judgments of Kirby P and Priestley JA in the Court of Appeal 

in the present case are conducive to an environment within which the courts should be less reluctant 

than they would have been in times past to discern in statutory provisions a legislative intent that the 

particular decision-maker should be under a duty to give reasons or to accept that special circumstances 

might arise in which contemporary standards of natural justice or procedural fair play demand that an 

administrative decision-maker provide reasons for a decision to a person whose property, rights or 

legitimate expectations are adversely affected by it. Where such circumstances exist, statutory 

provisions conferring the relevant decision-making power, should, in the absence of a clear intent to the 

contrary, be construed so as to impose upon the decision-maker an implied statutory duty to provide 

such reasons: Public Service Board of 2SW v Osmond [1986] HCA 7; (1986) 159 CLR 656, 676 (per 

Deane J).   

 

Appeal rights, judicial power and an obligation to give reasons 

A duty to give proper reasons is implied where there is an appeal to a superior court:  
Thus, the statement of reasons may be necessary to enable a party to exercise his right of appeal or 

such other rights as he may have to contest the decision: this is one of the conventional functions of the 

requirement: Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 270 (per Mahoney JA). 

The justification for an obligation to give reasons can be derived from the right of appeal 

granted in relation to an exercise of judicial power: Campbelltown City Council v Vegan & 

Ors [2006] NSWCA 284, [105] (per Basten JA). 
It has long been established that it is the duty of a Court of first instance, from which an appeal lies to a 

higher Court, to make, or cause to be made, a note of everything necessary to enable the case to be laid 

properly and sufficiently before the appellate Court if there should be an appeal. This includes not only 

the evidence, and the decision arrived at, but also the reasons for arriving at the decision: Carlson v 

King (1947) 64 WN (NSW) 65, 66 (per Jordan CJ). See also Pettitt v Dunkley [1971] 1 NSWLR 376, 

381 (per Asprey JA). 

 

Variations in the formulations of the judicial obligation to give reasons 

• It would ordinarily be sufficient “if the judge apprises the parties of the broad outline 

and constituent facts of the reasoning on which he has acted”: Soulemezis v Dudley 

(Holdings) Pty. Ltd. (1987) 10 NSWLR 247, 273 (per Mahoney JA). 
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• The decision-maker “should set out his understanding of the relevant law, any 

findings of fact on which his conclusions depend (especially if those facts have been 

in dispute) and the reasoning process that led him to those conclusions”: Ansett 

Transport Industries (Operations) Pty. Ltd v Wraith [1983] FCA 179; (1983) 48 ALR 

500, 507 (per Woodward J).  

 

Classification of the decision-maker’s functions as administrative or judicial  

The duty of a judge or magistrate to give reasons 

• Judges are under an obligation to give reasons where that is necessary to enable the 

matter to be properly considered on appeal  
o ...an obligation, concerning the giving of reasons, lies upon any court, including an 

intermediate court of appeal, so far as it is necessary to enable the case properly and 

sufficiently to be laid before the higher appellate court: Pettitt v Dunkley (1971) 1 NSWLR 

376, 388. 

• The obligation to give reasons is “an incident of the judicial process”: Housing 

Commission of 2ew South Wales v Tatmar Pastoral Co. (1983) 3 NSWLR 378, 386 

(per Mahoney JA). 

• A duty to give reasons is not normally a legal incident of administrative decision-

making nor expert assessment: Campbelltown City Council v Vegan & Ors [2006] 

NSWCA 284, [20] (per Handley JA). 

• There is no justification for regarding rules which govern the exercise of judicial 

functions as necessarily applicable to administrative functions, which are different in 

kind: Public Service Board of 2SW v Osmond [1986] HCA 7; (1986) 159 CLR 656, 

[10] (per Gibbs CJ).  

• This differential treatment reflects the separation of powers, even within the State 

constitutional system: Campbelltown City Council v Vegan & Ors [2006] NSWCA 

284, [104] (per Basten JA). If the efficacy of subsequent legal processes were the test 

of the need for reasons, the distinction between a right of appeal and a right of judicial 

review might not be decisive. Indeed, at least if the appeal is by way of rehearing, a 

different logic might apply: see Osmond v Public Service Board of 2ew South Wales 

[1984] 3 NSWLR 447, 485 (per Priestley JA). 

• The exercise of judicial power involves applying a statutory test by which legal rights 

are determined (eg Brandy v Human Rights and Equal Opportunity Commission 

[1995] HCA 10; (1995) 183 CLR 245 at 256-259 (Mason CJ, Brennan and Toohey JJ) 

and 267-269 (Deane, Dawson, Gaudron and McHugh JJ).  

• Whether an appeal panel is exercising judicial functions is a question of statutory 

construction: Campbelltown City Council v Vegan & Ors [2006] NSWCA 284, [108] 

(per Basten JA).  

 

Reasons: content/extent 

• To fulfil a minimum legal standard, the reasons need not be extensive or provide 

detailed explanation: Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 

273-274 (per Mahoney JA) and 281-282 (per McHugh JA). 
o Nor is it necessary for a judge who is exercising a discretionary judgment to detail each factor 

which he has found to be relevant or irrelevant, or to itemize, for example, in the assessment 

of damages for tort, each of the factual matter to which he has had regard...Nor is a judge 

required to make an explicit finding on each disputed piece of evidence. It will be sufficient, if 

the inference as to what is found is appropriately clear: Housing Commission of 2ew South 

Wales v Tatmar Pastoral Co. Pty Ltd [1983] 3 NSWLR 379, 386 (per Mahoney JA). 

o The basis of the decision of a trial judge or of an intermediate court of appeal should be made 

apparent. This does not mean that the reasons given need to elaborate: an elaborate argument 
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may not require an elaborate answer. Reasons need be given only so far as is necessary to 

indicate to the parties why the decision was made and to allow them to exercise such rights as 

may be available to them in respect of it: Housing Commission of 2ew South Wales v Tatmar 

Pastoral Co. Pty Ltd [1983] 3 NSWLR 379, 386 (per Mahoney JA). 

o The extent to which a court must go in giving reasons is incapable of precise definition. A 

court must not nullify rights of appeal by giving no or nominal reasons, but there is no duty to 

expound reasons so as to facilitate appeals: Housing Commission of 2SW v Tatmar Pastoral 

Co. Pty. Ltd. [1983] 3 NSWLR 379, 381 (per Hutley JA).  

• Where the obligation to provide reasons is imposed by statute, ‘substantial 

compliance’ is sufficient: Dodds v Comcare Australia (1993) 31 ALD 690; 

Kermanioun v Comcare [1998] 1529 FCA. 

• A court will not be concerned with looseness in the language of the tribunal nor with 

unhappy phrasing of the tribunal’s thoughts: Lennell v Repatriation Commission 

(1982) 4 ALN N.54 (Northrop and Sheppard JJ).  

• “The reasons for the decision under review are not to be construed minutely and 

finely with an eye keenly attuned to the perception of error”: Collector of Customs v 

Pozzolanic (1993) 43 FCR 280. 

• “The reasons of an administrative decision-maker are meant to inform and not to be 

scrutinised upon over-zealous judicial review by seeking to discern whether some 

inadequacy may be gleaned from the way in which the reasons are expressed”: 

Minister for Immigration & Ethnic Affairs v Wu Shan Liang [1996] HCA 6; (1996) 

185 CLR 259, [31] (per Brennan CJ, Toohey, McHugh and Gummow JJ). 

• A decision-maker is not obliged to refer to every item of evidence in its reasons: 

WAEE v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 75 

ALD 630 at 641; [2003] FCAFC 184, [46]. 

• An explanation of the reasoning process.  

o Although a decision-maker is not required to “submit the material before [it] 

to the most meticulous analysis and carry into [the reasons for its decisions] a 

detailed exposition of every aspect of the evidence and the arguments” or 

“incorporate an extended intellectual dissertation upon the chain of 

reasoning”, at least “a basic explanation of the fundamental reasons which led 

the [decision-maker] to [its] conclusion” is necessary: Xuereb v Viola (1988) 

18 NSWLR 453, 469.  

• Vague general statements or unexplained conclusions are insufficient.  

• The degree of detailed reasoning required of a tribunal depends upon the nature of the 

determination, the complexity of the issues and whether the issues are ones of fact or 

of law or of mixed fact and law, and the function to be served by the giving of 

reasons. As to the last matter, reasons which are required to enable a right of appeal 

on questions of fact to be exercised might not be required if an appeal is limited to 

questions of law: Perkins v County Court of Victoria & Ors [2000] VSCA 171 (per 

Buchanan JA).  

o Eg The Compensation Court of New South Wales found that an individual 

was “fit for work”. “What is decisive is that his Honour's judgment reveals the 

ground for, although not the detailed reasoning in support of, his finding of 

fact. But that is enough in a case where no appeal lies against the finding of 

fact”: Soulemezis v Dudley (Holdings) Pty. Ltd. (1987) 10 NSWLR 247 (per 

McHugh JA). 
• The extent of the duty to give reasons will depend upon the way in which the case has been conducted. 

A judge may properly limit himself to determining facts which are in issue and dealing with the points 

which have been taken and the submissions made in relation to them. The court conducting a judicial 

review by way of certiorari is limited to the record of the court or tribunal subject to the review: 

Perkins v County Court of Victoria & Ors [2000] VSCA 171 (per Buchanan JA). 
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Campbelltown City Council v Vegan & Ors [2006] NSWCA 284, [128]-[129] (per Basten 

JA).   

The reasons were manifestly deficient and did not constitute compliance with the minimum 

requirements of the obligation to give reasons:  
No doubt the assessment of physical impairment involves matters of evaluation and judgment by 

medical specialists. Such matters are often not reducible to precise explanations, and the choice of a 

particular figure will only be a point within a legitimate range. The content of reasons must be assessed 

with those factors in mind. Nevertheless, the present reasons demonstrate no attempt to explain 

significant departures from the assessment made by Dr Adler, nor any attempt to explain the errors 

which were said to exist in his reasons and findings, other than the bald statement of the preferred 

levels of impairment. 

 

Reasons to demonstrate an ‘active intellectual engagement’ 

Lafu v Minister for Immigration and Citizenship (2009) 112 ALD 1:  

Whether, in applying Direction 21, the Administrative Appeals Tribunal had taken into 

account the factor of general deterrence when considering, as the Tribunal was obliged to do, 

the protection of the Australian community and members of the community.  

The Tribunal referred to the question of general deterrence and discussed its significance as a 

matter of principle.  

The issue was whether the Tribunal had given no more than an “abstract recitation of 

principle”.   

Primary judge: the Tribunal’s observations on general deterrence had to be read in light of its 

preceding findings of fact. Those paragraphs represented an assessment by the Tribunal that 

general deterrence was not a decisive or even a substantial factor, but merely a relevant 

factor. The Tribunal’s observations represented its conclusion on the facts of the individual 

case and “not in the mere abstract”. 

The Full Court disagreed:  
When the allowances called for by this passage are made, we remain of the view that the AAT’s 

reasons for decision fall on the wrong side of the line: they do not show an active intellectual 

engagement with the question how the factor or consideration of general deterrence was taken into 

account, and therefore whether it was taken into account at all, in the exercise of a discretion to cancel. 

Mr Lafu would be left to guess what role, if any, the issue of general deterrence had played. Yet it will 

be recalled … that Mr Lafu had expressly submitted that “[g]iven the lack of publicity about the matter, 

and the lack of any gang involvement, cancelling the applicant's visa would have no deterrent value”: at 

[49]. 

Notwithstanding her Honour’s careful analysis, our own careful analysis of the AAT's reasons 

convinces us that so far as those reasons reveal, the AAT did not reach a conclusion in relation to 

whether and to what extent general deterrence was relevant to the circumstances of Mr Lafu’s case. 

Apart from reciting the requirement that that factor be taken into account, the AAT's reasons do not 

indicate whether the AAT was influenced, and if so by what process of reasoning, by the factor of 

general deterrence, in deciding that Mr Lafu’s visa was to be cancelled. We conclude that the AAT did 

not give real consideration to the factor of general deterrence as it related to the individual 

circumstances of Mr Lafu’s case: at [54]. 

Minister for Immigration and Border Protection v MZYTS [2013] FCAFC 114, [62] (per 

Kenny, Griffiths and Mortimer JJ): 
The absence of these matters from the reasons, combined with the centrality of them to the visa 

applicant’s claimed fear of persecution as clearly articulated to the Tribunal…allow us comfortably to 

infer that the Tribunal did not consider these matters, or consider these matters material to the task of 

asking whether or not the visa applicant had a well-founded fear of persecution… The absence of these 

matters from the reasons allows, as Yusuf recognises could be the case, a conclusion of error on 

judicial review. 

MZZKA v Minister for Immigration and Border Protection [2014] FCA 633, [45]-[46], [48]: 
The absence of findings in the Tribunal’s reasons about material questions of fact relevant to the CID 

threat and reporting breach claim leads to the inference that the Tribunal did not address that claim. 
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That is particularly so in the context of the obligation imposed upon the Tribunal by s 430 of the 

Migration Act to set out in its reasons the findings it has made.   

Like the circumstances of the claim considered in MZYTS, if the appellant’s fear of punishment or 

retribution for having breached the reporting conditions imposed upon him had been considered, “one 

could expect that it would be referred to, even if were then rejected”. 

In my view, the Tribunal’s reasons, read as a whole, do not “disclose any consciousness” of the 

particular fear of the CID that the CID threat and reporting breach claim raised. The primary judge 

should have but failed to conclude that the Tribunal did not give any “real or active” consideration to 

that claim. For that reason, the primary judge failed to identify jurisdictional error made by the 

Tribunal.   

 

Reasons: adequacy 

• The requirement that reasons be “adequate” apparently has its source in a passage in 

the judgment of Megaw J in Re Poyser & Mills’ Arbitration [1964] 2 QB 467, 478, 

approved in Westminster City Council v Great Portland Estates PLC [1985] 1 AC 

661, 673.  

• Adequacy of reasons refers to their sufficiency in content and form, and not to their 

validity in point of law, or the correctness of matter of fact: Cypressvale P/L v Retail 

Shop Leases Tribunal [1995] QCA 187 (per McPherson and Davies JJA). 

• Whether or not reasons given for a decision can be characterised as adequate or 

otherwise involves a variety of different considerations. What is adequate depends on 

the circumstances of the case: Sun Alliance Insurance Ltd v Massoud [1989] VicRp 2; 

[1989] VR 8, 18. 

• It may be expected that the findings of material or primary facts will be set out in 

reasons. It may be necessary to refer to evidence or other material on which findings 

are based.  

• Where more than one conclusion is open, it may be necessary for some explanation of 

a preference for one conclusion over another, especially where the decision-maker has 

made its own assessment and come to a different conclusion from that reached by 

other decision-makers: Campbelltown City Council v Vegan & Ors [2006] NSWCA 

284, [121]-[122] (per Basten JA).  

 

Reasoning to contain findings on material questions of fact 

Illustrative statutory requirements:  

 

Administrative Appeals Tribunal Act 1975 (Cth) s 43 
Tribunal’s decision on review 

(1A) This section has effect subject to section 43AAA and to subsection 65(3) of the Australian 

Security Intelligence Organisation Act 1979. 

Tribunal's decision on review 

(1)  For the purpose of reviewing a decision, the Tribunal may exercise all the powers and discretions 

that are conferred by any relevant enactment on the person who made the decision and shall make a 

decision in writing: 

(a) affirming the decision under review; 

(b) varying the decision under review; or 

(c) setting aside the decision under review and: 

(i) making a decision in substitution for the decision so set aside; or 

(ii) remitting the matter for reconsideration in accordance with any directions or recommendations of 

the Tribunal. 

Tribunal must give reasons for its decision 

(2) Subject to this section and to sections 35 and 36D, the Tribunal shall give reasons either orally or in 

writing for its decision. 

(2A) Where the Tribunal does not give reasons in writing for its decision, a party to the proceeding 

may, within 28 days after the day on which a copy of the decision of the Tribunal is given to that party, 

request the Tribunal to give to that party a statement in writing of the reasons of the Tribunal for its 
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decision, and the Tribunal shall, within 28 days after receiving the request, give to that party such a 

statement. 

(2B) Where the Tribunal gives in writing the reasons for its decision, those reasons shall include its 

findings on material questions of fact and a reference to the evidence or other material on which those 

findings were based. 

Tribunal must give copies of its decision to parties 

(3) The Tribunal shall cause a copy of its decision to be given to each party to the proceeding. 

Evidence of Tribunal's decision or order 

(4) Without prejudice to any other method available by law for the proof of decisions or orders of the 

Tribunal, a document purporting to be a copy of such a decision or order, and to be certified by the 

Registrar, a District Registrar or a Deputy Registrar to be a true copy of the decision or order, is, in any 

proceeding, prima facie evidence of the decision or order. 

(5) Subsections (3) and (4) apply in relation to reasons given in writing by the Tribunal for its decision 

as they apply in relation to the decision. 

When Tribunal's decision comes into operation 

(5A) Subject to subsection (5B), a decision of the Tribunal comes into operation forthwith upon the 

giving of the decision. 

(5B) The Tribunal may specify in a decision that the decision is not to come into operation until a later 

date specified in the decision and, where a later date is so specified, the decision comes into operation 

on that date. 

(5C) Despite subsections (5A) and (5B), if: 

(a) the Tribunal has made an order under subsection 41(2) staying the operation or implementation of 

the decision under review; and 

(b) the order was in force immediately before the decision given by the Tribunal on the review; 

then, unless the Tribunal, the Federal Court of Australia or the Federal Circuit Court of Australia 

otherwise orders, the operation or implementation of the Tribunal's decision is stayed until: 

(c) subject to paragraph (d), the end of the period within which a party to the proceeding before the 

Tribunal may appeal from the decision to the Federal Court of Australia under subsection 44(1) 

(including any further time for bringing the appeal that is allowed by the Federal Court before the end 

of that period); or 

(d) if such an appeal is brought--the appeal is determined. 

Tribunal's decision taken to be decision of decision-maker 

(6) A decision of a person as varied by the Tribunal, or a decision made by the Tribunal in substitution 

for the decision of a person, shall, for all purposes (other than the purposes of applications to the 

Tribunal for a review or of appeals in accordance with section 44), be deemed to be a decision of that 

person and, upon the coming into operation of the decision of the Tribunal, unless the Tribunal 

otherwise orders, has effect, or shall be deemed to have had effect, on and from the day on which the 

decision under review has or had effect. 

 

Migration Act 1958 (Cth) s 430 
Refugee Review Tribunal's decision and written statement 

Written statement of decision 

(1) Where the Tribunal makes its decision on a review, the Tribunal must make a written statement 

that: 

(a) sets out the decision of the Tribunal on the review; and 

(b) sets out the reasons for the decision; and 

(c) sets out the findings on any material questions of fact; and 

(d) refers to the evidence or any other material on which the findings of fact were based; and 

(e) unless the decision is given orally--records the day and time the statement is made; and 

(f) if the decision is given orally--records the day and time the decision is given orally. 

How and when written decisions are taken to be made 

(2) A decision on a review (other than an oral decision) is taken to have been made: 

(a) by the making of the written statement; and 

(b) on the day, and at the time, the written statement is made. 

Note: For oral decisions, see section 430D. 

(2A) The Tribunal has no power to vary or revoke a decision to which subsection (2) applies after the 

day and time the written statement is made. 

Return of documents etc. 

(3) After the Tribunal makes the written statement, the Tribunal must: 

(a) return to the Secretary any document that the Secretary has provided in relation to the review; and 



22 

 

(b) give the Secretary a copy of any other document that contains evidence or material on which the 

findings of fact were based. 

Validity etc. not affected by procedural irregularities 

(4) The validity of a decision on a review, and the operation of subsection (2A), are not affected by: 

(a) a failure to record, under paragraph (1)(e) or (f), the day and time when the written statement was 

made or the decision was given orally (as the case requires); or 

(b) a failure to comply with subsection (3). 

 

What does s 430 require ?  
Section 430(1) does not impose an obligation to do anything more than to refer to the evidence on 

which the findings of fact are based. Section 430 does not require a decision-maker to give reasons for 

rejecting evidence inconsistent with the findings made. Accordingly, there was no failure to comply 

with s 430(1) of the Act...It is not necessary, in order to comply with s 430(1), for the Tribunal to give 

reasons for rejecting, or attaching no weight to, evidence or other material which would tend to 

undermine any finding which it made: Addo v Minister for Immigration and Multicultural Affairs 

[1999] FCA 940, [24], [31]. 

Re The Minister for Immigration and Multicultural Affairs; Ex parte Durairajasingham 

(2000) 74 ALJR 405, per McHugh J: 
[65] The obligation to set out “the reasons for the decision” (s 430(1)(b)) will often require the Tribunal 

to state whether it has rejected or failed to accept evidence going to a material issue in the proceedings. 

Whenever rejection of evidence is one of the reasons for the decision, the Tribunal must set that out as 

one of its reasons. But that said, it is not necessary for the Tribunal to give a line-by-line refutation of 

the evidence for the claimant either generally or in those respects where there is evidence that is 

contrary to findings of material fact made by the Tribunal... 

[68] Even if there was a breach of s 430(1) by the Tribunal, it would not amount to a jurisdictional 

error… 

[70] The language of s 430(1) indicates that the requirement that the Tribunal give reasons for its 

decision is not a requirement which goes to jurisdiction. The opening words of s 430(1) presuppose that 

the Tribunal has made a decision: “[w]here the Tribunal makes its decision”, and the sub-section then 

goes on to impose requirements to be fulfilled subsequent to that decision being made… 

The written reason may, and generally will (subject to a contrary finding of fact), be taken to 

be a statement of those matters adverted to, considered and taken into account. A failure to 

make a particular finding does not necessarily result in jurisdictional error. However, if 

something is not mentioned, it may be inferred that it has not been adverted to, considered or 

taken into account: Minister for Immigration and Multicultural Affairs v Yusuf [2001] HCA 

30; 206 CLR 323:  
The Tribunal is required, in setting out its reasons for decision, to set out “the findings on any material 

questions of fact”. If it does not set out a finding on some question of fact, that will indicate that it 

made no finding on that matter; and that, in turn, may indicate that the Tribunal did not consider the 

matter to be material: Gleeson CJ at [5]. 

As already indicated, if in its written statement setting out its decision, the Tribunal fails to refer to or 

fails to make findings with respect to a relevant matter, it is to be assumed, consistently with the clear 

directive in s 430 of the Act, that the Tribunal has not regarded that question as material: Gaudron J at 

[37]. 

It follows from what has been written above that the failure of the Tribunal to make findings with 

respect to a particular matter may, at the same time, reveal failure to exercise jurisdiction, whether 

actual or constructive, and, also, failure to conduct a review as required by the Act: Gaudron J at [44]. 

The obligation to set out material questions of fact did not impose an obligation to make findings on 

every matter of fact objectively material to the decision the Tribunal was required to make. It required 

no more than that the Tribunal set out its findings on those questions of fact which it considered to be 

material to the decision which it made: “Neither expressly nor impliedly does this section require the 

Tribunal to make, and then set out, some findings additional to those which it actually made: McHugh, 

Gummow and Hayne JJ at [68]. 

It is not necessary to read s 430 as implying an obligation to make findings in order for it to have 

sensible work to do. Understanding s 430 as obliging the Tribunal to set out what were its findings on 

the questions of fact it considered material gives the section important work to do in connection with 

judicial review of decisions of the Tribunal. It ensures that a person who is dissatisfied with the result 

at which the Tribunal has arrived can identify with certainty what reasons the Tribunal had for reaching 
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its conclusion and what facts it considered material to that conclusion. Similarly, a court which is asked 

to review the decision is able to identify the Tribunal’s reasons and the findings it made in reaching 

that conclusion. The provision entitles a court to infer that any matter not mentioned in the s 430 

statement was not considered by the Tribunal to be material”: McHugh, Gummow and Hayne JJ at 

[69]. 
Facilitating effective judicial review: The purpose of provisions such as s 430 is to oblige disclosure of 

the reasoning of the decision-maker and to provide the person affected with the essence of that 

reasoning in order for that person either to accept the decision as one open in the circumstances or to be 

advised of legal rights of appeal, review or other redress: Kirby J at [133].   

 

Perkins v County Court of Victoria & Ors [2000] VSCA 171. 

The judge described the police observing the appellant running with his dress streaming 

behind him, his made-up face, his dishevelled appearance and his highly agitated and 

emotional state. His Honour then said: “It was appropriate in my view that he should be 

handcuffed because of his own actions.” 

Issue: was there error on the face of the record in that the County Court judge’s reasons did 

not contain the necessary findings of fact ?  

While different views might be held as to whether the finding was correct, the judge did 

express adequately the basis of his finding. “I do not consider that there was any error of law 

in the manner in which the judge expressed his reasons. In my view the judge was not 

required to detail the steps by which he proceeded from the facts he stated to his final 

conclusion”: per Buchanan JA.  

 

Other indications of what is required/expected for reasons to be adequate 

(i) Treatment of conflicting opinions: 
The choice between conflicting experts may have to be a matter of judgment, not of detailed reasoning: 

Housing Commission of 2ew South Wales v Tatmar Pastoral Co. Pty Ltd [1983] 3 NSWLR 379, 381 

(per Hutley JA).  
Nb This should not be erected into a general principle that reasons need never be 

given for preferring one expert witness to another.  

(ii) Credibility: 
[W]here the resolution of a case depends entirely on credibility, it is probably enough that the judge has 

said that he believed one witness in preference to another...The position will usually be different if 

other evidence and probabilities are involved: Soulemezis v Dudley (Holdings) Pty. Ltd. (1987) 10 

N.S.W.L.R. 247, 280 (per McHugh JA). 

(iii) Evidence:  

It is “plainly unnecessary” for a judge to refer to all the evidence led in the proceedings, or to 

indicate which of it is accepted or rejected, although failure to explain the basis of a crucial 

finding of fact involves a breach of principle: Mifsud v Campbell (1990) 21 NSWLR 725, 

728.  

This obligation does not exist in respect of every matter, of fact or law, which was or might 

have been raised in the proceedings. Nor is it necessary for a judge who is exercising a 

discretionary judgment to detail each factor which he has found to be relevant or irrelevant, 

or to itemise, for example, in the assessment of damages for tort, which of the factual matters 

to which he has had regard: Housing Commission of 2ew South Wales v Tatmar Pastoral Co. 

Pty Ltd [1983] 3 NSWLR 379, 385-6.  

(iv) Valuations:  

Market value is a matter of fact, and valuations are a prime example of something about 

which, ordinarily, “there must be room for inferences and inclinations of opinion, which 

being more or less conjectural, are difficult to reduce to exact reasoning or to explain to 

others”: Secretary of State for Foreign Affairs v Charelesworth Pilling & Co. [1901] AC 373, 

391.  

(v) The functions, talents and attributes of the decision-maker:  
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The calibre, legal training and experience of members of the judiciary raise expectations that reasons 

they give for their decisions will attain a high level of sophistication. The same would not always be 

true of decisions of persons whose primary qualification for decision-making consists of specialist 

knowledge or experience rather than ability to produce reasons conforming to accepted judicial 

tradition. Reasons that would not be considered adequate if given by a judge may nevertheless suffice 

for some other decision-makers not chosen for their task because of their resemblance to the judiciary. 

In the end, the question whether reasons are “adequate” falls to be considered in the context afforded 

by the nature of the question which has to be decided and other factors, including the functions, talents 

and attributes of the tribunal members or the individual in whom the duty of deciding questions of that 

kind has been vested: Cypressvale P/L v Retail Shop Leases Tribunal [1995] QCA 187 (per McPherson 

and Davies JJA). 

(vi) Cost:  

Considerations of the cost to litigants and the general public in requiring reasons to be given 

is another factor which must be weighed: Soulemezis v Dudley (Holdings) Pty. Ltd. (1987) 10 

NSWLR 247, 279 (per McHugh J). 

 

The “pathway” of reasoning 

A decisionmaker’s “pathway” of reasoning must be tolerably clear. 

Reasons “must explain the actual path of reasoning by which the [decision-maker] in fact 

arrived at the opinion the [decision-maker] in fact formed”: Wingfoot Australia Partners Pty 

Ltd v Kocak [2013] HCA 43, [27]- [28]; [2013] HCA 43; (2013) 303 ALR 64: 
The statement of reasons must explain the actual path of reasoning by which the medical panel in fact 

arrived at the opinion the medical panel in fact formed on the medical question referred to it. The 

statement of reasons must explain that actual path of reasoning in sufficient detail to enable a court to 

see whether the opinion does or does not involve any error of law: Wingfoot Australia Partners Pty Ltd 

v Kocak [2013] HCA 43, [55]. 

 

Sadsad v 2RMA Insurance Ltd [2014] NSWSC 1216: 

Section 61(9) of the Motor Accidents Compensation Act 1999 (NSW) required a certificate to 

set out the reasons for any finding made by the medical assessor as to any certified matter. 

Clause 13.2 of the Medical Assessment Guidelines required the certificate to include written 

reasons for the determination in an approved form. Clause 2.5 required that the rationale for 

the decision should be explained in the impairment valuation report. 

Did the reasons disclose the pathway of reasoning?  

In the Court’s view, an objective reader of the report would not know the rationale behind the 

determination that he “must” attribute lost movement in the left shoulder to age-related 

changes. The Court did not know how the conclusion was made that there was a reasonable 

expectation that both joints would have had a similar condition before the injury. The Court 

accepted that not every step of the reasoning process needed to be explained explicitly. 

However, the report did not precisely identify what steps were taken in arriving at the 

conclusion, what assumptions were made and the basis of any such assumptions. 

The Court was drawn to the “directive” in cl 2.5 which required that the “rationale for the 

decision should be explained”. It was one thing to give a “beneficial construction” to the 

reasons of an administrative decision maker. However, it was another to fill in the gaps in the 

path of reasoning by reference to an assumption that the decision was made according to the 

relevant law.  

 

Inadequate reasons 

It is a matter of degree:   
Stripped of the verbiage, what the Tribunal said in respect of the period from February 1990 to 

September 1991 was that it had, in some unspecified way, adjusted unspecified figures “either up or 

down due to a multiple of [unspecified] variables”, which “depend on...a substantial number of 

matters” which are also unspecified; the figures “being plastic”, have been “moulded” on the basis of 

opinions, experience and “possible bias”, involving an adjustment “giving such weight as [the members 
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of the Tribunal] think fit and proper in all the circumstances”. It is unnecessary to discuss the later 

periods but, for example, the Tribunal's statement in respect of the period 12 October 1992 to late 1994 

that the members had arrived at a figure doing the best they could “and not always following the same 

reasoning”, which again was totally unexplained, is not such as to imbue confidence that the Tribunal 

has performed its statutory functions: Cypressvale P/L v Retail Shop Leases Tribunal [1995] QCA 187 

(per Fitzgerald P). 

Judges differ on this issue: eg Total Marine Services Pty Ltd v Kiely (1998) 51 ALD 635; 

Politis v Federal Commissioner of Taxation (1988) 2 ATC 5029; Bisley Investment 

Corporation v Australian Broadcasting Tribunal (1982) 40 ALR 233; Dornan v Riordan 

(1990) 24 FCR 564; Kermanioun v Comcare [1998] 1529 FCA; Kandiah v Minister for 

Immigration and Multicultural Affairs [1998] 1145 FCA. 

 

The legitimate role for a “subjective element” in the reasoning process   

• “the judicial leaps to judgment that are required”: Yates Property Corporation Pty Ltd 

(In Liquidation) v Darling Harbour Authority [1991] 24 NSWLR 156, 159 (per Kirby 

P).  

• “the best guess that can be made” and “more than ordinary room for guesswork”: 

Yates Property Corporation Pty Ltd (In Liquidation) v Darling Harbour Authority 

[1991] 24 NSWLR 156, 182-183 (per Handley JA). 

A judge’s reasons for a finding of fact “may partake as much of intuition based on experience 

as on formal and deductive reasoning”: Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 

NSWLR 247, 274 (per Mahoney JA).  
But the assessment by a judge must be a process of methodical consideration, not one of ungoverned 

intuition. It will often - indeed usually, be convenient for the judge to reveal the details of his 

reasoning, if not the amounts forming the main components of the global sum, so that if he has fallen 

into error, that may be revealed and corrected on appeal: Gamser v The 2ominal Defendant [1977] 

HCA 7; (1977) 136 CLR 145, 148 (per Gibbs J).  

I do not, of course, advocate any process whereby items of damages are quantified in isolation and are 

then simply aggregated; that is no way to go about the task. But to condemn that approach should 

confer no merit upon another, no less objectionable, whereby the total amount to be awarded is stated 

without any disclosure of the mental processes by which that sum has been arrived at. An award of 

damages is not, nor should it ever be, arrived at intuitively. Only if it were would particularity as to its 

component parts be otiose; and if an award is to be the result of a process of reasoning, often quite 

complex, that process should be exposed, both for the satisfaction of the parties and for the 

enlightenment of appellate courts should thereby an appeal. So long as compensation takes the form of 

a lump sum award, arrived at by an evaluation of evidence and by processes of reasoning, there must 

necessarily be involved some assessment of each item of detriment and some process of computation in 

order to arrive at the ultimate sum to be awarded. There will very often be detriments suffered or risks 

of detriment to which a party has been exposed which are incapable of precise quantification. In such 

cases estimates must suffice and the notion that some false impression of precise mathematical 

accuracy may be given can readily be dispelled by a few words of explanation. There is no occasion to 

abandon altogether the task of explaining the components of the award: Gamser v The 2ominal 

Defendant [1977] HCA 7; (1977) 136 CLR 145, 149-150 (per Stephen J). 

Some decisions involve a greater than usual “subjective element”. It is proper to take that into 

account in deciding whether reasons given are adequate. The issue is one of degree: 

Cypressvale P/L v Retail Shop Leases Tribunal [1995] QCA 187 (per Fitzgerald P). 

Value judgments about adequacy: a New Zealand test for determining whether reasons are 

adequate or not is whether the unsuccessful party is justified in feeling not merely 

“disappointed” at the decision but “disturbed” : Connell v Auckland City Council [1977] 1 

N.Z.L.R. 630, 634 (referred to in Stojkovski v Fitzgerald [1989] W.A.R. 328, 335).  

 

Considering breaches of an obligation or duty to give reasons 

Was there a duty to give reasons ? 

(i) was there an express obligation to give reasons ?  
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• is an exercise in statutory construction;  

• is not a mechanical question: “the courts should be less reluctant than they would 

have been in times past to discern in statutory provisions a legislative intent that the 

particular decision-maker should be under a duty to give reasons.” Public Service 

Board of 2SW v Osmond (1986) 159 CLR 656, 676 (per Deane J). 

(ii) was there an implied duty to give reasons ?  

An implied duty to provide reasons may be discerned from:  

• the availability of a power to correct error (eg to order a further medical assessment 

where the evidence suggests that the initial assessment was wrong). Reasons would 

facilitate the proper exercise of the power: Campbelltown City Council v Vegan & 

Ors [2006] NSWCA 284, [26]-[28] (per Handley JA).  

 

Campbelltown City Council v Vegan & Ors [2006] NSWCA 284 

Mrs Vegan, employed by Campbelltown City Council, was injured in the course of her 

employment as a child-care worker. She was assessed by an approved medical specialist, 

appointed under the Workplace Injury Management and Workers Compensation Act 1998 

(NSW) and provided with a medical assessment certificate. An Appeal Panel revoked the 

certificate and issued a new certificate which assessed her percentage of permanent loss at a 

higher rate. The Council brought proceedings for judicial review. 

The issues for determination included: 

(i) whether the Appeal Panel had obligation to give reasons for its decision, and; 

(ii) whether the reasons given by the Appeal Panel were adequate and the consequence of 

breaching its obligation to give reasons. 

The relevant provision was as follows: 
325 Medical assessment certificate 

(1) The approved medical specialist to whom a medical dispute is referred is to give a certificate (a 

medical assessment certificate) as to the matters referred for assessment.  

(2) A medical assessment certificate is to be in a form approved by the Registrar and is to: 

(a) set out details of the matters referred for assessment, and 

(b) certify as to the approved medical specialist’s assessment with respect to those matters, and 

(c) set out the approved medical specialist’s reasons for that assessment, and 

(d) set out the facts on which that assessment is based. 

(3) If the Registrar is satisfied that a medical assessment certificate contains an obvious error, the 

Registrar may issue, or approve of the approved medical specialist issuing, a replacement medical 

assessment certificate to correct the error.  

(4) An approved medical specialist is competent to give evidence as to matters in a certificate given by 

the specialist under this section, but may not be compelled to give evidence. 

Held: There was no express statutory obligation to give reasons. However, the appeal panel 

was subject to an implied statutory obligation to give reasons. That conclusion follows from 

the analysis of the statutory context and an understanding of the nature of the functions 

imposed on the Appeal Panel. Those functions are properly characterised as judicial in 

nature: Campbelltown City Council v Vegan & Ors [2006] NSWCA 284, [101], [117] (per 

Basten JA).  

 

Some consequences of failing to provide adequate reasons  

A failure on the part of a tribunal exercising judicial functions to give reasons for its decision 

will constitute an error of law which will permit the decision to be set aside on appeal, where 

the right of appeal is limited to errors of law: Soulemezis v Dudley (Holdings) Pty Ltd (1987) 

10 NSWLR 247. 

• An error of law was identified which appeared on the face of the record. Because the 

record included the reasons of the panel, inadequacy of reasons will inevitably be 
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such an error. As a result, the decision of the panel was set aside: Campbelltown City 

Council v Vegan & Ors [2006] NSWCA 284, [130] (per Basten JA).   

Potential exposure to remedies: where there is a duty to provide reasons, mandamus may lie 

to compel performance. If reasons for the decision were provided, other errors may be 

identified.  

The “inadequacy” of the material on which a decision-maker acted may support an inference 

that the decision-maker had applied the wrong test or was not “in reality” satisfied of the 

requisite matters: R v Australian Stevedoring Industry Board; Ex parte Melbourne 

Stevedoring Co Pty Ltd [1953] HCA 22; (1953) 88 CLR 100.  

 

Some tips on managing cases 

• What is the purpose of imposing an obligation on the decision-maker to give reasons 

(eg to facilitate an appeal) ? It would be anomalous if, in the resolution of a dispute, 

only the primary decisionmaker was subject to an obligation to give reasons and not 

an appeal body. 

• Is there a power of referral or reconsideration ? The fair operation of powers would be 

hampered if another decision-maker were not assisted with available reasons, 

particularly in circumstances where opinions differed.  

• Can the material which the decision-maker relied on be identified ? Lack of access to 

the documents can make it difficult to challenge a decision:  
The Tribunal relied on two matters. One was the pedestrian flow, which they said they had examined 

“as best we can”. They looked at such figures as were recorded on “people counters” and drew “certain 

comparisons and ratios”. They also gained some assistance from the manual count of pedestrians made 

by the applicants during the progress of proceeding between January and March 1994. The other matter 

relied on was, again, the trading figures. The Tribunal made a comparison with the trading figures of 

businesses still operating in the “core” area which had been operating there when development began 

in 1989. They looked at occupancy costs of businesses in that area as a proportion of their turnovers, 

and the stage at which some of those businesses became “non-viable”. They also looked at businesses 

in that area, including Julio's restaurant, which had expanded and continued to expand since the Arcade 

was opened. Having carried out this exercise, the Tribunal arrived, “as best we can and not always 

following the same reasoning”, at the apportionment of 15% which was then applied to the losses of 

profit.  

Here we do not have even the critical documents to which the Tribunal's reasons refer, but, for the most 

part, little more than partial and circumstantial indications from which to deduce the competing 

contentions, opinions and evidence which engaged the attention of the Tribunal, and of the parties and 

their advisers who appeared before it, over a period of some 23 days in the early part of last year. It is 

enough to say that, without access to it, it is not possible to regard the Tribunal as having failed to give 

reasons for its decision that were “adequate” for the function it was required to discharge: Cypressvale 

P/L v Retail Shop Leases Tribunal [1995] QCA 187 (per McPherson and Davies JJA). 

 

Some overall considerations: 

• Does the decision-maker have an obligation to provide a statement of reasons? 

• Even if an obligation exists, can the decision-maker refuse to provide a statement of 

reasons? 

• Assuming an obligation, what does the decision-maker need to show in the statement 

of reasons? 

• What should the decision-maker do if other or better reasons are identified after the 

decision is made? 

• How should a statement of reasons be prepared? 

• What should the decision-maker do where recommendations or reports are used, and 

where submissions are made, in coming to the decision? 

• How does the decision-maker deal with instances where confidential information has 

been used? 
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• Is the statement the decision-maker prepared an adequate statement? 

Administrative Review Council 2002 - Practical Guidelines for Preparing Statements of 

Reasons, ARC, Canberra; Administrative Review Council 2002, Commentary on the 

Practical Guidelines for Preparing Statements of Reasons, ARC, Canberra.  

 

Some related considerations:   

• The person or body considering whether to make a decision which will adversely 

affect another should generally give notice to that other of the reasons why the 

proposed action is intended to be taken so that the affected person will have a fair 

opportunity to answer the case put against them.  

• Communicating the reasons for the decision to the affected party. 

• The principle “that justice must not only be done but it must be seen to be done”: eg 

Soulemezis v Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 278E (McHugh JA).  

 

Summary  

• Rationale for giving reasons:  

o to enable the parties to understand the basis of the decision  

o to enable any right of appeal to be exercised.  

• The nature and extent of the obligation to give reasons varies according to the 

circumstances.  

• The obligation to give reasons is an aspect of the duty to act fairly in the particular 

circumstances.  

• Reasons should adequately explain the decision: a decision-maker is required to give 

reasons which disclose what was taken into account and in what manner, and thus 

whether an error has been made.  

For an obligation to give reasons, consider:  

• statutory context  

o ultimately the question is one of statutory construction 

• the nature of the function being exercised  

o the obligation to give reasons is an attribute of the judicial process  

• any special or exceptional circumstances. 
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