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KEYWORDS:  Source of the procedural fairness obligation — Content of obligation — criterion: whether 
practical injustice occurred 

 

Minister for Immigration and Border Protection v SZSSJ; Minister for Immigration and 
Border Protection v SZTZI [2016] HCA 29; (2016) 333 ALR 653 

1. FACTS:  A ‘Data Breach’ by the Department of Immigration and Border Protection resulted in the 
disclosure of the identities of 9258 protection visa applicants, on a website, for a fortnight. The 

applicants were in immigration detention. KPMG was appointed to investigate the breach. KPMG 
found that the information had been accessed 123 times from 104 unique IP addresses.  

2. The Department sent a letter of apology, and an abridged version of the KPMG Report which did 
not record the IP addresses or the times of access. Access ‘originated from a range of sources, 
including media organisations, various Australian Government agencies, internet proxies, TOR 
network and web crawlers’. The letter stated that it was not in the interests of the detainees to 
disclose further information.  

3. The applicants sought access to the whole of the KPMG Report. This was denied. Departmental 
officers were asked to conduct “International Treaties Obligations Assessments” (ITOAs) to assess 
the effect of the data breach on Australia’s non-refoulement obligations. But they were asked to 

assume that each applicant’s private information may have been accessed by authorities in the 
country in which the applicant feared persecution. 

4. HELD:  The Department’s appeal was allowed. Procedural fairness obligation found; but it had 
been discharged. Significant points of law: 

(a) Obligation:  The ITOA was a process undertaken by a departmental officer for the purpose 
of the exercise of the Minister’s statutory powers. It followed that the ITOA process was 
subject to a procedural fairness obligation.   

(b) Content: Procedural fairness required the provision of an opportunity to be heard. This 
function governed the contents of what had to be put. Procedural fairness did not require 
putting the whole KPMG report to the applicants.  

(c) Practical injustice: The ITOA assumption meant that any submission by the applicants on 
the basis of the KPMG report could not have advanced their case further.   

5. On the source of procedural fairness obligations:   

[75] …it must now be taken to be settled that procedural fairness is implied as a condition of 
the exercise of a statutory power through the application of a common law principle of 
statutory interpretation. The common law principle, sufficiently stated for present 
purposes, is that a statute conferring a power the exercise of which is apt to affect an 
interest of an individual is presumed to confer that power on condition that the power is 
exercised in a manner that affords procedural fairness to that individual. The presumption 
operates unless clearly displaced by the particular statutory scheme. 

[76]  Plaintiff M61/2010E [[2010] HCA 41; (2010) 243 CLR 319]] and Plaintiff 
S10/2011 [[2012] HCA 31; (2012) 246 CLR 636] show that the powers conferred by ss 48B, 
195A and 417 of the Act have the potential to attract the presumption in two distinct ways. 
In the case of the Minister personally making a procedural decision to consider whether to 
make a substantive decision or of the Minister personally making a substantive decision to 
grant a visa or to lift the bar, the exercise of the power is apt to affect the interest of an 
applicant in the actual or potential relaxation of a legal prohibition on his or her continued 
presence in Australia.  In the case of an officer of the Department engaging in a process of 
assessment after the Minister has made a procedural decision, the exercise of power is apt 
to affect the interest in liberty of an applicant whose immigration detention is prolonged by 
that process.   
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[77]  What Plaintiff M61/2010E and Plaintiff S10/2011 critically hold is that, while the 
presumption is displaced by the scheme of the Act in its application to the personal exercise 
of power by the Minister, the presumption is not displaced in relation to the exercise of 
power by an officer of the Department. Procedural fairness is required as an implied 
condition of the exercise by the officer of statutory power to engage in the process of 
assessment where the exercise of that power is apt to prolong immigration detention.  
[footnotes omitted] 

6. On the content of the obligation:  

[82]  …compliance with an implied condition of procedural fairness requires the repository of a 
statutory power to adopt a procedure that is reasonable in the circumstances to afford an 
opportunity to be heard to a person who has an interest apt to be affected by exercise of that 
power. The implied condition of procedural fairness is breached, and jurisdictional error thereby 
occurs, if the procedure adopted so constrains the opportunity of the person to propound his or 
her case for a favourable exercise of the power as to amount to a “practical injustice”. 

[83] Ordinarily, affording a reasonable opportunity to be heard in the exercise of a statutory 
power to conduct an inquiry requires that a person whose interest is apt to be affected be put on 
notice of: the nature and purpose of the inquiry; the issues to be considered in conducting the 
inquiry; and the nature and content of information that the repository of power undertaking the 
inquiry might take into account as a reason for coming to a conclusion adverse to the person. 
Ordinarily, there is no requirement that the person be notified of information which is in the 
possession of, or accessible to, the repository but which the repository has chosen not to take 
into account at all in the conduct of the inquiry. 

7. On practical injustice:   

[90]  The assumption made in the ITOA process that their personal information may have 
been accessed by authorities in Bangladesh and China removed from the scope of factual 
inquiry any question of precisely who accessed their personal information as a result of the 
Data Breach. The assumption was sensible because the true extent of access to the personal 
information of each affected applicant must in practical terms have been unknowable. Once 
downloaded from the Department’s website, the document … could have been forwarded 
to and interrogated by anyone, anywhere and at any time. Attempting to make a finding 
about precisely who had obtained access to the personal information of any one of them, 
and when, might be expected to have been a hopeless endeavour. 
… 

[92] ... Even if the unabridged KPMG report might have allowed SZSSJ and SZTZI to prove by 
reference to the report that one or more of those IP addresses were associated with 
persons or entities from whom they feared harm, that proof would advance their cases for 
engagement of Australia's non-refoulement obligations no further than the assumption 
already made in their favour. 

**** 

8. The statement on the content of the obligation is the most significant statement since: 

(a) SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs [2006] HCA 63; 
(2006) 228 CLR 15: ‘party affected to be given the opportunity of ascertaining the relevant 
issues and to be informed of the nature and content of adverse material’. 

(b) VEAL v Minister For Immigration And Multicultural and Indigenous Affairs [2005] HCA 72; 
225 CLR 88, [14]–[17]:  ‘opportunity should be given to deal with adverse information that 
is credible, relevant and significant to the decision to be made’. 
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KEYWORDS:  Jurisdictional error flowing from material breach of imperative duty by another person — 
decision–maker’s decision affected by that breach — duty to enquire 

 

Wei Wei v Minister for Immigration and Border Protection [2015] HCA 51; (2015) 327 
ALR 28 

1. FACTS:  WW was a Chinese national on a student visa. He enrolled at Macquarie University between 

mid–2013 to mid–2014. The University failed to upload his enrolment confirmation on the 
electronic databased (PRISMS) required under overseas students legislation.    

2. The Minister’s delegate formed the view that WW was not enrolled in a registered course and 

cancelled his visa on the basis of non–compliance with a visa condition (enrolment in an 
approved institution). But WW did not receive notice that his visa was up for consideration: 

(a) Two letters were sent to his last known address; and both were returned unclaimed.  

(b) A departmental officer contacted WW but Wei hung up, disbelieving the caller’s statement 
that he was from the Department of Migration and Border Protection.  

(c) An email was sent, but it was sent to the wrong email address.  

3. WW was considered to be out of time to lodge a review application with the MRT. So he applied 
for prohibition and certiorari in the HCA.  

4. HELD:  Relief granted. Significant points of law: 

(a) Ratio: Jurisdictional error can result from the effect of (i) a prior, material breach of 
statutory duty by another person on (ii) the decision–maker’s formation of the required 
state of mind which forms the basis of the decision (Gageler & Keane JJ).   

(b) Dissent:    

5. The analysis supporting the ratio:  (Gageler and Keane JJ) 

[29]  The duty with which we are presently concerned is that imposed by s 19 of the ESOS Act 
on a registered provider to upload onto PRISMS confirmation of enrolment of a person 
holding a student visa. Within the statutory scheme, there is little difficulty in concluding that 
the statutory purpose of that duty would be advanced by holding that an exercise of the 
power to cancel a visa conferred by s 116(1)(b) of the Migration Act that is affected by a 
breach of that duty is invalid. 

[30]  The statutory scheme establishes PRISMS as a repository of information available to be 
taken into account in decision-making under the Migration Act, and makes the requirement 
of s 19 of the ESOS Act for a registered provider to upload information onto PRISMS the 
means by which the integrity of that information is sought to be ensured. That scheme 
furthers the express statutory object of the ESOS Act: to complement Australia’s migration 
laws by ensuring that institutions providing courses of education or training to holders of 
student visas collect and report information relevant to the administration of the law relating 
to student visas. 

[31]  The injustice to the holder of the student visa of the power to cancel that visa being 
exercised on the basis of incorrect information downloaded from PRISMS is manifest. The 
facts of the present case well illustrate that such injustice is not necessarily mitigated by 
either the requirement to give notice of the decision or the availability of merits review. 

[32]  The requirement of s 19 of the ESOS Act that a registered provider upload onto PRISMS 
confirmation of enrolment of a person holding a student visa is therefore properly 
characterised as an imperative duty, in the sense that material non-compliance with the 
requirement will result in an invalid exercise of the power to cancel a visa conferred by s 
116(1)(b) of the Migration Act. 
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[33]  The “satisfaction” required to found a valid exercise of the power to cancel a visa 
conferred by s 116(1)(b) of the Migration Act is a state of mind. It is a state of mind which 
must be formed reasonably and on a correct understanding of the law. Equally, it is a state of 
mind which must be untainted by a material breach of any other express or implied condition 
of the valid exercise of that decision-making power. The imperative duty imposed on a 
registered provider by s 19 of the ESOS Act is such a condition. 

[34]  Here, the delegate’s satisfaction that the plaintiff was in breach of the visa condition that 
he be enrolled in a registered course was formed by a process of fact-finding which was 
tainted by Macquarie University’s antecedent breach of its duty, under s 19 of the ESOS Act, 
to upload onto PRISMS confirmation of the plaintiff’s then current enrolment. The delegate 
reached that satisfaction because the delegate found as a fact that the plaintiff was not 
enrolled in a registered course. The delegate found that fact on the basis of information 
contained in PRISMS. That finding was wrong because the information contained in PRISMS 
was wrong. The information contained in PRISMS was wrong because of Macquarie 
University’s failure to perform its imperative statutory duty. 

6. For consideration:  Where the state of mind was formed on an error of fact which did not flow 
from the material breach of a statutory duty, no relief would be available. Does the applicant’s 
only redress lie in the use of the illogicality/unreasonableness ground? (Li, SZMDS?).   

7. Nettle J’s alternative analysis:  No. Nettle J found another solution!  

Step 1:   This was an error of fact. No jurisdictional error on that basis.  

[45]   … The legislative scheme did not expressly or impliedly accord any presumptive correctness 
or weight to information in PRISMS. The scheme of the legislation appears rather to have been 
that, in the case of a decision under s 116(1)(b), PRISMS was to be available as one of the sources 
of information to which the Minister’s delegate could have regard. The Secretary’s sharing of 
information in PRISMS with the Department of Immigration and Border Protection can be seen as 
having facilitated administrative convenience and efficiency. But in each case it was up to the 
Secretary and not a necessary consequence of the duty on registered providers to provide 
prescribed information to the Secretary. 

[46]   [The possibility of errors in the information provided was reflected in the statutory right to 
make a submission to the Minister to correct an error]. 
… 

[47]   There is also a degree of uncertainty about the extent to which a decision to cancel a visa 
should be conceived of as “tainted” or “affected” by an error in PRISMS. In a case of this kind, 
where there is only one fact to be determined by a binary process of fact-finding based primarily 
on PRISMS, it might not appear problematic that an incorrect statement of the fact in PRISMS 
should be conceived of as so fundamentally tainting or affecting the decision as to afflict it with 
jurisdictional error. But what of a case where a decision is based on an evaluation of a multitude 
of facts of which, say, only one is an incorrect entry in PRISMS?  

… 
[48]  … [A]n error of fact is ordinarily an error made in the exercise of jurisdiction and is not ultra 
vires. [Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321, 355–6]. And, in this case, 
because the basis of cancellation was the satisfaction of the Minister’s delegate of failure to 
comply with a condition of the visa, whether the plaintiff was enrolled was a question of fact. 
[Compare, Avon Downs Pty Ltd v Commissioner of Taxation (1949) 78 CLR 353; Re Minister for 
Immigration and Multicultural Affairs; Ex parte Applicant S20/2002 [2003] HCA 30 at [8]–
[9]]. That being so, it should not be accepted that the delegate’s taking into account of the 
wrongly entered information in PRISMS rendered the decision ultra vires. It is more in keeping 
with principle to treat the fact of some or even total reliance on incorrect information in PRISMS 
as an error of fact made in the exercise of jurisdiction. Significantly, the statutory scheme 
accounted for the possibility of such errors, albeit, as this case demonstrates, imperfectly, by 
requiring the decision-maker to notify the visa-holder of the proposed ground for cancellation 
and inviting comment and by providing for merits review in the Migration Review Tribunal.  

https://advance.lexis.com/document/?pdmfid=1201008&crid=bb293874-5e03-4a91-8ccc-3e87e76f0a08&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5J57-B7S1-JJYN-B3GN-00000-00&pdcontentcomponentid=267689&pdteaserkey=cr2&ecomp=q88hk&earg=cr2&prid=90b8bbe3-efa6-407c-9105-02479df6a201
https://advance.lexis.com/document/?pdmfid=1201008&crid=bb293874-5e03-4a91-8ccc-3e87e76f0a08&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5J57-B7S1-JJYN-B3GN-00000-00&pdcontentcomponentid=267689&pdteaserkey=cr2&ecomp=q88hk&earg=cr2&prid=90b8bbe3-efa6-407c-9105-02479df6a201
https://advance.lexis.com/document/?pdmfid=1201008&crid=bb293874-5e03-4a91-8ccc-3e87e76f0a08&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5J57-B7S1-JJYN-B3GN-00000-00&pdcontentcomponentid=267689&pdteaserkey=cr2&ecomp=q88hk&earg=cr2&prid=90b8bbe3-efa6-407c-9105-02479df6a201
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Step 2:  Failure to make an easy enquiry about a critical fact:  

[49]  It does not follow, however, that there is nothing which can be done for the plaintiff.  
[Citation of a line of authority from Prasad v Minister for Immigration and Ethnic Affairs (Wilcox J); Ex parte Helena 
Valley/Boya Association (Inc),(Ipp J); Minister for Immigration and Ethnic Affairs v Teoh (Mason CJ & Deane J);  and 

Minister for Immigration and Citizenship v Le (Kenny J)] ].  In Minister for Immigration and Citizenship v SZIAI 
[[2009] HCA 39; (2009) 259 ALR 429, [25]] French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ 
similarly concluded that there may be circumstances in which a merits reviewer’s failure to make 
an obvious inquiry about a critical fact, the existence of which is easily ascertained, can be seen 
to supply a sufficient link to the outcome of review to constitute a constructive failure to exercise 
jurisdiction. 

[50]  In this case, the delegate was put on inquiry. As a result of the return of his letter of 3 
February 2014 as “unclaimed”, he knew that the address shown in the records of the Department 
of Immigration and Border Protection as being the plaintiff’s address was not the plaintiff’s 
address. As a result of the return of his letter of 25 February 2014, he also knew that the address 
of the plaintiff supplied by the University was unlikely to be the plaintiff’s address. Inasmuch as 
the delegate knew that none of the communications which he had sent to the plaintiff had 
reached the plaintiff, the delegate knew that the plaintiff did not know that the Minister 
proposed to cancel the visa. As a result, the delegate also knew that the plaintiff would not have 
the opportunity, which ss 119–121 of the Migration Act contemplated that the plaintiff should 
have, of demonstrating to the Minister why the supposed ground of cancellation did not exist. 
Thus, until the prescribed time for responding under s 121(2) expired, it would have been 
apparent to the delegate, or it should have been, that it was more than usually important for the 
delegate to be as certain as reasonably possible that the proposed ground of cancellation existed, 
and thus for the delegate to be as certain as reasonably possible that the plaintiff was not in fact 
enrolled at the University. 

[51]  As already mentioned, there was nothing in the relevant legislation that provided that 
PRISMS was to be treated as a conclusive record of enrolment. Hence, one obvious way of 
ensuring, or at least being more certain, that the plaintiff had ceased to be enrolled was to make 
a telephone inquiry of the University, the direct and authoritative source of confirmation of the 
plaintiff’s enrolment, just as the delegate had done on 20 February 2014 to check the 
plaintiff’s address. Given the criticality of the fact that the plaintiff was enrolled at the 
University, the relative ease with which that fact could have been ascertained, the obviousness 
of the means of doing so — by picking up the telephone and requesting the University to check 
whether the plaintiff’s enrolment status as shown in PRISMS was in fact correct — and the 
clear link between the delegate’s failure to make that inquiry and the delegate’s determination 
to cancel the visa, I consider this to be a case in which the delegate’s failure amounted to a 
constructive failure to exercise jurisdiction and therefore a jurisdictional error. 

Consideration:   
(a) The facts in Minister for Immigration and Citizenship v SZIAI [2009] HCA 39; (2009) 259 ALR 

429 were different — enquiry in that case would have been futile. See also the cases 
collected at Re Patterson; Ex parte Taylor [2001] HCA 51;(2001) 207 CLR 391, [189]. 

(b) Effect of this reasoning on ‘soft law’ obligations:  

(i) Consider whether enquiries should be made in the case of obvious anomalies in a 
tender submission: one Department’s Office Practice Guidelines requires this.  

(ii) NSW Government ‘probity’ principles applied to tendering:  Public Works and 
Procurement Act 1912 (NSW) (PWPA), s 176; Tendering Procedures (INT07/28973); 
NSW Government Code of Practice for Procurement (2005, as amended on 7 
November 2013). 
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KEYWORDS – Error of law on the face of the record – Inadequacy of reasons  

 

Zahed v IAG Limited t/as NRMA Insurance [2016] NSWCA 55 (Meagher and Leeming 
JJA and Emmett AJA).  
Leeming JA considered the interaction between the obligation to explain the interaction between a statutory 
obligation to provide reasons and a statutory obligation to be concise: 

[3]  Subsection 94(5) of the Motor Accidents Compensation Act 1999 (NSW) required the Assessor to 
“attach a brief statement to the certificate, setting out the assessor’s reasons for the assessment”. 
Further, cl 18.4.3 of the Claims Assessment Guidelines imposed an obligation that the statement of 
reasons set out, “as briefly as the circumstances of the assessment permit … the reasoning processes 
that lead the Assessor to the conclusions made”. It was common ground that s 106(1) of the Act 
made the Claims Assessment Guidelines binding upon the Assessor. For completeness, it may be 
noted that neither party suggested that the obligations imposed by the Act and the Guidelines were 
inconsistent. 

[4]  Plainly enough, there may be a tension between the obligation to explain and the obligation to 
be concise. That is a familiar tension (for example, pleadings must “contain only a summary of the 
material facts on which the party relies”, and be “as brief as the nature of the case allows”: see now 
UCPR Pt 14 rr 14.7 and 14.8). The resolution of the competing obligations imposed by s 94(5) and cl 
18.4.3 ought not to result in an unduly demanding burden of providing reasons. It is to be borne in 
mind that the objects of the Guidelines are “to provide a timely, fair and cost effective system for 
the assessment of claims” and “to assess claims and disputes fairly and according to the substantial 
merits of the application with as little formality and technicality as is practicable and minimising the 
cost to the parties” (cl 1.14), and the obligation to set out the reasoning process is to be construed 
accordingly. The obligation thereby imposed is less than that imposed on courts: see eg Allianz 
Australia Insurance Ltd v Kerr [2012] NSWCA 13 ; 38 NSWLR 302 at [53]–[59]; Pham v NRMA 
Insurance Ltd [2014] NSWCA 22 ; 66 MVR 152 at [29]–[31]. Further, as Basten JA’s judgment 
in Kerr indicates, by reference to authority, the nature of the Assessor’s task may mean that aspects 
are insusceptible of any detailed articulation of reasons. 

[5]  Applying that low threshold, it suffices in this appeal to focus upon the damages awarded for 
past care. The only paragraph in a lengthy statement of reasons which purports to do more than 
reciting background, evidence or competing submissions on that issue was paragraph: 

“Taking into account all the expert opinions as well as the opinions of both Assessor Davidson 
and Dr Maniam (who considered that the need for care four hours a day two days a week was 
continuing at the time he saw her) and making some allowance for the deduction of time spent 
on childcare and with the assistance of the summary recommendations of Assessor Davidson at 
page 35 I allow an amount of 6.76 hours per week for past gratuitous care from the date of the 
accident to date of assessment as reasonable and necessary.” 

[6]  I would not accept the submission initially advanced by the respondent, which in effect was that 
nothing in the statement of reasons could be left to inference..  Although it is undesirable for the 
statement of reasons to leave important matters to inference, doing so does not necessarily breach 
the obligation to set out the Assessor’s reasons. The question is whether the reasoning process can 
be discerned, reading the reasons as a whole and applying a “beneficial construction” to which the 
High Court referred in Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 
259at 271–272. At least where a gap may be filled as a matter of necessary inference on a fair 
reading of the reasons, I would consider that the obligation to set out the reasons has been 
discharged. 

 

 

https://advance.lexis.com/document/documentlink/?pdmfid=1201008&crid=710a4e4a-24a7-436d-b9f5-f9990202d504&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5JD7-PKB1-JG59-244H-00000-00&pdcontentcomponentid=267706&pddoctitle=%5B2016%5D+NSWCA+55&ecomp=h5vck&prid=2fa72286-5d5c-41e1-afbd-651606da05ae
https://advance.lexis.com/document/documentlink/?pdmfid=1201008&crid=710a4e4a-24a7-436d-b9f5-f9990202d504&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5JD7-PKB1-JG59-244H-00000-00&pdcontentcomponentid=267706&pddoctitle=%5B2016%5D+NSWCA+55&ecomp=h5vck&prid=2fa72286-5d5c-41e1-afbd-651606da05ae
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Leeming JA found the reasons to be inadequate:  

[8]  The short point in this appeal is that the certificate discloses no reasoning process on that critical 
integer in the calculation of this head of damages at all. 

[9]  I would not regard it as necessary for the Assessor to explain why he disagreed with aspects of 
each of the practitioners’ opinions. However, it is necessary for the statement of reasons to explain 
why the 6.76 hours per week for past gratuitous care was regarded by him to be necessary to the 
date of the assessment. The reasons need not be long. Indeed, there will be many cases, of which I 
suspect this is one, where a single sentence would suffice. But to say merely that all of the conflicting 
evidence was taken into account is, in the facts of this case, insufficient. The matter may be tested 
against the parties’ rights of review: how are the parties to know whether the reasoning is affected 
by judicially reviewable error of law? 

[10]  The critical paragraph reproduced above includes the words “making some allowance for the 
deduction of time spent on childcare”. In another case, qualifying words of that nature might suffice 
to discharge the obligation to set out the reasoning processes; it will depend upon the nature of the 
particular reasoning process in the particular case. But in the present case, those words provide no 
explanation of the reasoning process. If anything, they add to the opacity of the reasoning. Assessor 
Davidson’s determination of hours included no amount for childcare. Dr Maniam did include an 
unspecified amount for childcare (it was 8 hours per week for “assistance for child minding, cleaning, 
scrubbing and shopping”). How then could some allowance for childcare result in precisely the same 
number of hours per week as had been determined by Assessor Davidson without regard to 
childcare, as well as being extended for a longer period of time? 

[11]  It follows that the primary judge was correct to conclude that the requirements of s 94(5) and 
the Guidelines had not been met, resulting in error of law on the face of the record warranting 
quashing the decision: Allianz Australia Insurance Ltd v Sprod [2012] NSWCA 281 ; 81 NSWLR 626 at  
[39]. For those reasons, as well as those given by Emmett AJA, the appeal must be dismissed. 

Emmett AJA:  

[34]  In making an assessment of the future need for domestic services, precision is almost 
impossible. Such a question is largely one of impression: see Wener v Krahe [2002] NSWCA 168 at 
[27]. Nevertheless, at least in relation to assessing past needs, the reasons given by a claims 
assessor must explain the actual path of reasoning by which the claims assessor in fact arrives at 
the opinion that the claims assessor in fact forms on the question. The statement of reasons 
must explain the actual path of reasoning in sufficient detail to enable a court to see whether the 
opinion does or does not involve any error of law: see Wingfoot Australia Partners Pty Ltd v 
Kocak [2013] HCA 43; 252 CLR 480 at [55]. 
… 

[43]  A fine line is sometimes to be drawn between the grant of relief under s 69 of the Supreme 
Court Act by reason of inadequate reasons (as in this case), and what is ultimately, in substance, 
merits review. The grant of relief in a case such as this should not be taken as an encouragement 
to challenge administrative decisions of the nature of that made by the Assessor in this case. As 
the Primary Judge observed, quite correctly, the reasons of a claims assessor should not be 
scrutinised over zealously. While the reasons required are not necessarily those which may be 
expected of a judge, the reasons must demonstrate the path of reasoning that leads the claims 
assessor to a conclusion as to the amount of damages that a court would be likely to award. In 
order to make an assessment of the amount of damages that a court would be likely to award, a 
claims assessor must have regard to the reasoning process that the court would be required to 
adopt in awarding damages. Again, a fine line is to be drawn between the reasons that might be 
given by a court for making an award and the reasons of a claims assessor for making an 
assessment for the amount of damages that a court might be likely to award. The former is a 
more burdensome task than the latter. However, the Assessor did not in this case, satisfy the 
latter burden. That is the conclusion reached by the Primary Judge. 
 

https://advance.lexis.com/document/documentlink/?pdmfid=1201008&crid=210e273c-e165-4afa-b4bf-7caf552cdecd&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5JD7-PKB1-JG59-244H-00000-00&pdcontentcomponentid=267706&pddoctitle=%5B2016%5D+NSWCA+55&ecomp=h5vck&prid=5cc762d5-1b8e-48b3-a688-cf5291ae608e
https://advance.lexis.com/document/documentlink/?pdmfid=1201008&crid=210e273c-e165-4afa-b4bf-7caf552cdecd&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5JD7-PKB1-JG59-244H-00000-00&pdcontentcomponentid=267706&pddoctitle=%5B2016%5D+NSWCA+55&ecomp=h5vck&prid=5cc762d5-1b8e-48b3-a688-cf5291ae608e
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KEYWORDS:  Adversarial/inquisitorial proceedings — onus/burden of proof concepts 

inapplicable to administrative decision–making  

Sun v Minister for Immigration and Border Protection [2016] FCAFC 52  (Logan, Flick & 
Rangiah JJ) 

1. FACTS:  The Migration Act required the Minister to grant a visa ‘if satisfied’ that, among other 
things, the prescribed criteria had been satisfied. The relevant criteria included there being ‘no 
evidence before the Minister’ that a ‘bogus document’ had been provided, which relevantly 
included providing false or misleading statements, ‘whether or not made knowingly’.  

2. In the FCAFC, the appellant ran an appeal ground that ‘The Court erred in failing to find that the 
MRT had impermissibly imposed an onus of proof on the appellant to adduce corroborative 
evidence to rebut its findings of fact’. 

3. HELD:  No error. The concept is inapplicable to administrative decision–making. There are some 
useful general statements on the adversarial/inquisitorial distinction and the inapplicability of the 
burden of proof concept to administrative decision–making.  

[64]  As a general proposition, administrative decision-making and decision-making by 
administrative tribunals is not adversarial and past attempts to blur the distinction between 
adversarial and administrative decision-making have vigorously been rejected: e.g., the 
procedures employed by administrative tribunals differ greatly from those employed in 
superior courts: Saunders v Commissioner of Taxation (Cth) (1988) 15 ALD 353 at 358. 
Northrop J there observed: 

Viewed in this light, it is not surprising that the procedures of the Tribunal differ greatly 
from court proceedings. For example, there is no provision for the filing of pleadings nor 
for discovery or inspection of documents. Nor is the Tribunal bound by the rules of 
evidence. Provision is made for there to be “parties” to the proceedings (s 30) but in a 
reference such as this the parties are not adversaries in the strict sense, and any 
argument they present constitutes material which assists the Tribunal in deciding what 
decision should be made. The decision of the Tribunal is not in the nature of a judgment 
for or against a particular party. …The Tribunal is in the shoes of the Commissioner and 
may use any material put before it in reaching its decision … 

See also: Clare v Australian Community Pharmacy Authority [2015] FCA 653 at [71] per Reeves 
J. 

[65]  Again, as a general proposition, the common law concept of “onus of proof” has no 
application to administrative decision-making.  The concept is a hallmark of judicial – and not 
administrative – decision-making.  Indeed, it would come as a surprise to many 
Commonwealth administrative decision-makers, including the present Minister, that there 
was imposed upon a Minister a legal burden or obligation to prove or disprove facts when 
resolving applications or claims made.  It would be difficult to envisage a hallmark more 
reminiscent of an adversarial means of adjudication than the imposition upon a decision-
maker of a “legal onus or burden of proof”.  On such an approach, unless the Minister could 
discharge the posited burden of proof, he could lawfully reach no requisite state of 
“satisfaction”.  Such a proposition only has to be stated to be rejected – at least as a general 
proposition. 

[66] In respect to an onus of proof, in McDonald v Director-General of Social Security (1984) 1 
FCR 354 at 356, Woodward J, albeit in the context of addressing (in part) s 33 of 
the Administrative Appeals Tribunal Act, expressed the following general principles: 

The first point to be made is that the onus (or burden) of proof is a common law concept, 
developed with some difficulty over many years, to provide answers to certain practical 

https://jade.io/citation/4391764
https://jade.io/citation/3209119/section/140742
https://jade.io/article/399150
https://jade.io/article/399150/section/140801
https://jade.io/article/193484
https://jade.io/article/193484/section/140012
https://jade.io/article/218881/section/553
https://jade.io/article/218881
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problems of litigation between parties in a court of law. One of the chief difficulties of the 
concept has been the necessity to distinguish between its so-called “legal” and 
“evidential” aspects. The concept is concerned with matters such as the order of 
presentation of evidence and the decision a court should give when it is left in a state of 
uncertainty by the evidence on a particular issue. 

The use outside courts of law of the legal rules governing this part of the law of evidence 
should be approached with great caution. This is particularly true of an administrative 
tribunal which, by its statute “is not bound by the rules of evidence but may inform itself 
on any matter in such manner as it thinks appropriate” (AAT Act, s.33(1)(c)). 

Such a tribunal will still have to determine practical problems such as the sequence of 
receiving evidence and what to do if it is unable to reach a clear conclusion on an issue, 
but it is more likely to find the answer to such questions in the statutes under which it is 
operating, or in considerations of natural justice or common sense, than in the technical 
rules relating to onus of proof developed by the courts. However these may be of 
assistance in some cases where the legislation is silent. 

… 

[67]  Ordinarily, a tribunal will “be best advised to be guided by the parties in identifying the 
issues and to permit the parties to present their respective cases in the manner which they 
think appropriate”: Sullivan v Department of Transport (1978) 1 ALD 383 at 402 per Deane J.  

 

****  

4. Have you ever been in a tribunal hearing where ‘the rules of evidence do not apply, until they 
apply?’ 

5. There may be cases where the statute imports concepts from the law of evidence. If this is done, 
they will be given effect: Sun, [71].  

6. On the adversarial/inquisitorial distinction, see: Minister for Immigration and Citizenship v SZIAI 
[2009] HCA 39, (2009) 83 ALJR 1123, [18] and Appellant S395 v Minister for Immigration and 
Multicultural Affairs [2003] HCA 71; (2003) 216 CLR 473, [1]. 

7. On the inapplicability of the burden of proof concept to administrative decision–making, see:  
Ceric v Prosegur Australia [2016] FCA 1068, [39] (Perram J):  

[39]  Although in various contexts the concept of the onus or burden of proof is sometimes 
imposed on particular kinds of proceedings, in the Tribunal that is not so (at least in the present 
case; cf Taxation Administration Act 1953 (Cth), s 14ZZK(b)). Pt VI of the SRC Act deals with 
review by the Tribunal of decisions made by Comcare or, as here, a licensed employer. Although 
Part VI makes some modification to the general procedures of the Tribunal, such minor changes 
as are wrought do not include amongst their number the erection of a burden of proof. Hence, 
what Brennan J said in Bushell v Repatriation Commission (1992) 175 CLR 408 at 425 remains 
apposite: the Tribunal is an administrative decision maker ‘under a duty to arrive at the correct or 
preferable decision in the case before it according to the material before it … The notion of onus 
of proof, which plays so important a part in fact-finding in adversarial proceedings before judicial 
tribunals, has no part to play in these administrative proceedings.’ See also the helpful discussion 
by Jagot J of the issue in Sullivan v Civil Aviation Safety Authority [2013] FCA 1362 at [31]–[34]. 

 

 

https://jade.io/article/218881/section/18471
https://advance.lexis.com/search/?pdmfid=1201008&crid=ae04ab3a-9868-46c2-aaa3-c8d3883b919a&pdsearchterms=%5B2016%5D+FCA+1068&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=his%3A1%3A1&ecomp=h59ck&earg=pdpsf&prid=210e273c-e165-4afa-b4bf-7caf552cdecd

