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You are mediating a dispute about a retail shop lease.  The tenant BBQ Chickens
Pty Limited has vacated the leased premises four years into an eight-year lease.  It
did not pay rent for three months before vacating the shop.  In breach of the lease, it
did not make good the premises before leaving.  The landlord Silvio Bellagio has
moved into the shop and is operating a barbequed chicken business from the
premises.

The landlord claims three months’ unpaid rent (totalling $90,000 including GST) plus
make-good expenses of $60,000 including GST.  The landlord also claims rent for
the unexpired balance of the lease term (four years) but accepts that it has a duty to
mitigate its loss and says it is attempting to mitigate its loss by moving in and
operating the business itself.  You have formed the view that it will be difficult for the
landlord to establish damages in relation to the balance of the lease term, because
the simple way of proving damages (receipt of a lower rent than that payable by BBQ
Chickens under the lease) is not available to it. 

The lease has three guarantors, Giorgio Bellagio, Oralia Doro and Roberto Digorgio. 
The landlord accepts that it will not be able to recover anything from the tenant BBQ
Chickens Pty Limited because it is insolvent.  He is looking to the guarantors to
satisfy the tenant’s obligations. You noticed from reading the papers before the
mediation that the landlord Silvio Bellagio and one of the guarantors Giorgio Bellagio
have the same last name. 

When you arrive at the mediation rooms, Silvio and Giorgio are in the same room,
with a solicitor.  You say to Giorgio, “You are one of the three guarantors.  Aren’t you
in the wrong room?”  The solicitor says, “Silvio released his brother Giorgio from the
guarantee by a deed several years ago.  I only found this out on the way to the
mediation.  I haven’t seen the deed and there isn’t a copy of it here.”

You know that release of one of several joint guarantors normally releases all
guarantors.  You also recall that a release of one guarantor (without releasing the
others) can in effect be achieved by giving that guarantor a covenant not to sue. 
You also recall that - to make matters yet more complicated - non-released
guarantors may be entitled to claim contribution from a released guarantor to the
extent that they have paid the underlying debt.
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Not having seen the deed to which the tenant’s solicitor referred, it is not at all clear
to you what effect the attempt to release Giorgio has had.  And, even if you knew,
could you properly tell anyone?

You ask, “Do the other guarantors know that Silvio has released Giorgio as a
guarantor?”  Giorgio says, “I don’t think so.  It was just between me and my brother. 
They probably would be pretty angry if they found out.”  You turn to Silvio who says,
“He is my brother – of course I released him!  He is family, don’t you know anything
about Italians?”

You commence the mediation.  The solicitors give opening statements which outline
the legal points that they believe support their client’s positions. The parties
themselves don’t speak during the opening.

Giorgio sits near Silvio.  The other two guarantors, Oralia and Roberto, appear
confused by his decision to do so, and throughout the opening they scowl at him and
don’t seem to be paying attention to you.  However, when their solicitor concludes
his opening by triumphantly slapping down on the table a bundle of authorities
“which show we are right”, this seems to cheer them up quite a bit.

You decide that the best tactic is to keep the parties away from each other and try to
sort out the issues in private sessions.  You realise that you have information (about
the release) that was only shared with you confidentially and doubt that you could
conduct useful joint sessions without breaching that confidence.  

You know from reading the lease that the tenant was required to provide a security
deposit of $60,000 to the landlord at the commencement of the lease.  During your
discussions with the guarantors, Oralia says to you in a private meeting with the
other guarantor Roberto and their solicitor:

“I don’t want to pay Silvio a penny.  He was a terrible landlord.  However, to
settle the matter, you can tell him he can keep my security deposit of $60,000. 
But not a penny more.” 

You communicate this offer to Silvio.  The lessor responds to you:

“Oralia did pay a security deposit of $60,000 as required by the lease. 
However, several years later, Roberto told me he needed money for the
business so I gave him a cheque from the security deposit for $30,000.  So I
only have $30,000 of the security deposit left.”

You ask whether Oralia knows that $30,000 of the security deposit has been paid to
Roberto.  Silvio says, “I don’t know.”  You then realise that the solicitor acting for
Oralia and Roberto may have a conflict of interest because Oralia believes that her
security deposit of $60,000 is intact and available for use in settling the dispute,
whereas her co-guarantor Roberto knows that he received $30,000 of the security
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deposit, may have used it for his own purposes, and may not have told her about
either. 

You aren’t in a position to assess whether the $30,000 paid to Roberto can be
characterized as a partial release of the security deposit or as a private loan to
Roberto.  You are aware that Oralia contributed all the initial funds and that she may
not have been told about the release of funds.  Oralia may not have received the
benefit of the $30,000 as it may not have been invested in or used for the business.  

It also occurs to you that there may have been breaches of statutory provisions
governing the holding/release of security deposits but you are not very conversant
with this area of the law.

You return to Oralia’s and Roberto’s room and venture the question, “May I just
check with you how much the security deposit was for?  Was it $60,000?”  Oralia
answers, “Yes, of course, I’ve already told you this information.”   Roberto starts
speaking to Oralia in Italian and an animated discussion ensues between them. 
Neither you, nor their solicitor, speak Italian.

At the conclusion of that discussion, which contained much head shaking and finger
pointing by Oralia and a seemingly increasingly-chastened Roberto, Oralia says to
you, in a conspiratorial tone, “You need to know something.  Silvio is an idiot.  The
man cannot BBQ a chicken. It takes a lot of skill, you know. Roberto was the
maestro of the industry and I could win MasterChef with my sauces and marinades. 
Silvio will end up poisoning our old customers – what he thinks he is doing in that
shop I don’t know.  Tell him he can have the security deposit and not a penny more!” 
 

You leave the parties in their respective rooms.  You make yourself a cup of tea,
wonder why you want a barbequed chicken sandwich, and ask yourself, “What do I
do now?” 

Questions for table discussions:
 
[Suggestions for table leaders only are italicized below.]

1. Drawing on what you heard in the neurobiology session today, find all the
instances of “in-group” identification and behavior in this problem.  How can
the mediator re-frame these identifications to be more inclusive to encourage
collaborative problem solving?

Identification with ‘family’ - Silvio and Giorgio.

‘Italian speakers’ – Oralia’s and Roberto’s behavior (speaking Italian) isolates both
the mediator and their own solicitor.
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Despite Roberto doing the wrong thing by Oralia, she draws closer to him in the face
of a common enemy and instead finds a new way of criticizing Silvio (incompetent
cook, potential poisoner).

The “I’m good, they’re bad” issue – which has to be re-framed as a mutual problem.

The “I’m a Lawyer” problem – the solicitors dominated the opening with positional
statements and legal posturing and unhelpful references to “authorities” .  

The in-group identification between the parties could be expanded as follows: 
“Members of the Italian community” who share a common ancestry or love of
cooking or whatever you can get out of them.  Or as “small business owners”,
flattering the parties about their commercial expertise, so different to those who are
merely employed for a living (difficult with an insolvent company, but not
unachievable).

The solicitors can also be encouraged to think of themselves as commercial problem
solvers, operating at the coal-face of small business crises in the suburbs.  

2. Assume that you have been retained to conduct a facilitative mediation
process, not an evaluative one.  What could or should the mediator have done
in the opening session to prepare the parties for an interest-based
negotiation?  What interests do the parties share?  

Suggested shared interests:

(a) The obvious commercial interests in keeping costs down;

(b) Saving face within their community;

(c) Being able to tell people that they sat down and sorted it out between
themselves:

(d) Being able flatter themselves as commercially astute operators on that
account;

(e) The failure by the previous lessee to “make good” appears to have given
Silvio the opportunity to run a chicken shop, so this is not a liability but a new
business opening for Silvio, and an orderly hand-over is desirable from his
point of view.  Can information about the customer demographics or prior
marketing attempts or busy periods be shared with and of use to Silvio? 

 
(f) Try to leverage Oralia’s pride in her product into a non-monetary resolution –

can she give Silvio some of her recipes rather than damages, and in so doing
perhaps prevent an outbreak of food poisoning?

4



3. You have the following problems:

(a) Giorgio has not told the other guarantors that he has been released;

(b) Silvio’s solicitor doesn’t understand the law relating to guarantees and thus is
oblivious to the possibility that all three guarantors may have been released;

(c) You aren’t entirely sure whether Oralia knows that only $30,000 of the
security deposit remains but you do know she is bunkering down with
Roberto, diverting attention to other criticisms of Silvio, trying to persuade you
as mediator that she and Roberto are the “good guys” and persisting with her
first offer, despite its monetary value being reduced;

(d) You aren’t in a position to assess whether the $30,000 paid to Roberto should
be characterized as a partial release of the security deposit or as a private
loan to Roberto.  But you know that Oralia will be very angry with both Silvio
and Roberto if she finds out about that half of “her” security deposit was
secretly paid to Roberto; and

(e) Oralia and Roberto’s solicitor just wants to go to Court because he’s spent
days reading cases and is feeling pretty good about himself. He doesn’t
realise his clients have a conflict of interests.  

Every way you turn there is an important factual matter which hasn’t been properly
disclosed or an important legal matter that isn’t properly understood.  In answering
the question “What do I do now?” please consider the following issues:

(f) Should you seek permission to disclose relevant facts and what should you do
if the answer is “No”?

(g) Should you convene a joint session or continue in private session? 

(h) How should you deal with the legal issues that have arisen between the
parties without either (i) getting yourself into the position of giving legal advice
or (ii) causing the solicitors to see you as the problem and close down the
negotiation?

(i) What role does ‘truth’ play in a commercial mediation?  Is it possible to reach
a monetary resolution of this matter which is not infected by mistake as to
facts? 

(j) If the ‘truth’ (about the release of one guarantor and the purported release of
half the security deposit) is revealed to the parties, they are likely to get angry
and more entrenched in their positions.  Is there a way that you can re-frame
this train-wreck to mutual advantage?  What strategies, arising from the
neurobiology session, can you employ?
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